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Introduction

When the State of Israel was established in 1948, it was cast in the role of
David: an underdog player fighting for survival against a Goliath of Arab enemies. To
Jews around the world, Israel was a modern miracle. But its chances of survival were
slim, as it was outnumbered by its enemies, its population—immigrants and Holocaust
survivors — was weak and inexperienced, and it received minimal support from those
few countries it considered allies. 77 years later, the roles have been reversed. Israel is
no longer David; it is a powerful Goliath ruling the region with a strong hand. The
reversal of roles is undoubtedly tied to Israel’s outstanding military abilities. But with
such advancements in military capabilities come ethical complexities. The recent
trauma of October 7th and the massive rise of antisemitism and anti-zionism
worldwide provoked some of the most ethically questionable acts of war committed
by Israel yet. It has been accused of genocide, protested, boycotted, and generally lost
much of its status as a wonder of the modern world that employs the most moral
army. Simultaneously, Israeli Prime Minister Binyamin Netanyahu, who has been
serving for nearly 20 years, has assembled the most religious, right-wing coalition in
the country’s history. Halachic language appears more dominant and its principles
more central to government workings, publicly stated or quietly promoted. This is
expressed in the state budget, exemptions of Haredim from military service, public
school curriculum, and more. Most recently, the government passed a law granting
the Orthodox rabbinate full control over the Kotel, the Western Wall, effectively
stripping the majority of world Jewry of its rights to freely worship in their most holy

place. Israel’s increasing reliance on Orthodox halacha is actively defining its
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character and actions, military included. In light of this increase in halachic language
and principles, paired with Israel’s growing isolation, I was prompted to ask about the
halachic influences on Israeli military actions in the most recent war with Hamas in
the Gaza Strip. However, no comprehensive examination of the development of
hilchot milchama in light of Israel’s conflicts has been done, particularly not one that
accounts for the most recent challenges of asymmetrical fighting and the trauma of
October 7th. The goal of this work is to begin this process.

For 2,000 years of Jewish exile from the Holy Land, legal discourse focused
on individual and communal internal matters, and halacha on warfare remained
theoretical and largely dormant. Halachic discussions of war classification and
conduct were preserved in ancient classical texts — the Torah and Talmud, and
somewhat expanded by Medieval commentators, particularly Rambam. The
fulfillment of the zionist dream — the establishment of the State of Israel in 1948
fundamentally changed this halachic reality. The modern form of Jewish sovereignty
required rabbis, politicians, and military leaders to ask questions that have either been
addressed millennia ago in radically different circumstances or that have never been
asked before. And so, Israel has been navigating its highly complex military affairs,
characterized by asymmetric fighting against non-state terror groups, while relying on
three separate systems: state law, halachic principles, and international law. Modern
literature increasingly examines the intersection between halacha and state law.
Notable rabbinic authorities, such as Rabbi Shaul Yisraeli and Rabbi Shlomo Goren,
even attempted to create a framework in which the Israeli Defense Force could act,

guided by ethical halachic principles. Others, such as Professor Yeshayahu Leibowitz,
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objected to the politicization of halacha completely. Disagreements around the
validity and application of halachic principles continued to rise as Israel was forced
into some battles and initiated others. But the trauma of October 7th and the
subsequent war in Gaza highlighted these old conflicts around halachic concepts, now
tested in extreme circumstances. Many questions arise: what developments occurred
in hilchot milchama since Israel’s inception? What disagreements characterized
modern debates between religious authorities? Are hilchot milchama relevant and
practical to Israel as a nation-state? Which ancient concepts are being applied to
government military actions, and in what way? Are modern interpretations of Ailchot
milchama true to their ancient understandings, or have they been altered, and for what
reasons? Does the political climate influence the modern interpretation and
application of halachic principles? And in general, how can halacha illuminate
Israel’s military conduct during Iron Swords, the most recent war with Hamas?
Finding answers to these questions can be a significant step in Israel’s inevitable need
to reflect on its ethical conduct.

The driving method of this work is an analysis of primary sources pertaining
to motives for and conduct during war and their application to modern conflicts. In its
opening chapter, the thesis establishes the foundation of hilchot milchama. 1t surveys
the biblical sources for the classification and ethical boundaries of the conduct of war,
the Talmudic writings, which expand and shape the sparse biblical sources into an
intricate system that holds until today, and finally, significant medieval additions to
this system. The thesis then traces the modern development of hilchot milchama

through the works of influential religious zionist authorities, namely Rabbis Shaul
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Yisraeli, Rabbi Shlomo Goren, and Professor Yeshayahu Leibowitz. Their writing is
analyzed in connection to a selection of Israel’s military conflicts, which raised highly
challenging ethical questions. Finally, the thesis analyzes the application of hilchot
milchama to counterinsurgency military actions taken by the IDF in Gaza over the
last 2 years, since October 7th.

This work shows that an examination of classical Jewish sources, their
modern halachic developments, and debates surrounding the recent war in Gaza
provides a strong framework for conduct in war; however, its application is hindered
by several factors: First, the modern interpretation of some halachic principles is
shaped by the political and military needs of the hour, and therefore remains dynamic
and requires close examination of each scenario independently; Second, Israel doesn’t
rely on halacha solely, it relies on international law and its own secular state law as
well, which created tensions around what code should be prioritized; Third, a lack of
clear definitions for the status of Gaza and the Palestinian people, and lack of
international guidance for acceptable reactions to mass terrorism challenges Israel’s
positions.

Nevertheless, the continued presence of halacha in Israeli discourse suggests
that it remains deeply influential, even if not binding. It shapes language and
perception. This work seeks to illuminate the role that halachic thought plays in

shaping Jewish ethical responses to modern warfare.
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Chapter 1: Halachic Foundations of Warfare

Jewish ethical tradition, drawing from biblical, Talmudic, and later rabbinic
sources, provides a complex framework for the legitimation and conduct of warfare.
Any analysis of modern Israeli war must begin with tracing the evolution of these
fundamental sources and extrapolating the values and ethical principles they promote.
Halacha classifies wars into different categories, each with varying levels of
justification and requirements. The Tanach outlines two primary codes of war side by
side: one for divinely commended wars of extinction and another for political wars of
expansion. It provides readers with clear foundational principles touching on a wide
range of topics. In time, the Talmud and its subsequent codes of Jewish law
developed these principles into an intricate system that illuminates the biblical
principles, details them meticulously, and accounts for the historical reality of the
Jewish people in diaspora. The texts stipulate conditions for military exemption,
require an offer of peace before acts of war, prohibit unnecessary destruction or
cruelty towards property or people during or after war, and demand humanitarian

conduct throughout.

Biblical Codes of War

Divinely Commanded Wars of Extinction

Divinely commended wars have their basis in a code found in Deuteronomy

20. In vs. 17, the Israelites are commanded to launch a war of total extermination
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against the seven nations occupying the Promised Land: Hittites, Amorites,
Canaanites, Perizzites, Hivites, and Jebusites, not leaving a single soul alive. The text
uses decisive language in its survey of the harsh treatment deserved by these ancient
nations, and the divine justification is clear: to prevent the potential defilement of the
People of Israel through idolatry.! However, some scholars point out that these
divinely commended wars of extermination may not have actually occurred. This is
suggested in 1 Kings 9, where God reveals himself to Solomon for the second time
and reminds him of the conditions of their covenant. The king’s wealth and power are
described as work on the Temple continues. Vs. 20-21 state: “All the people that were
left of the Amorites, Hittites, Perizzites, Hivites, and Jebusites who were not of the
Israelite stock—those of their descendants who remained in the land and whom the
Israelites were not able to annihilate—of these Solomon made a slave force, as is still
the case.“ King Solomon employed the remaining peoples of the Seven Canaanite
Nations, who were not eliminated in a divine war, instead of executing them per the
biblical commandment, as the reader might expect. This implies that total wars of
elimination were either not pursued by the monarchy or were generally unsuccessful.
Included in this category of divinely commended wars is the infamous decree to erase
the name and memory of Amalek, spelled out in Deuteronomy 25:17-19: “Remember
what Amalek did to you on your journey, after you left Egypt... you shall blot out the
memory of Amalek from under heaven. Do not forget!” The obliteration of Amalek is
justified by its attack on the Israelites while they were weak and defenseless; and 1
Chronicles 4:43 mentions that all the remaining Amalekites have been killed: "and

they destroyed the last surviving Amalekites.” The sages of the Talmud will later

' Deut. 20:18.
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determine that, similarly to the Seven Canaanite Nations, the Amalekites are no
longer traceable and render the category of divinely commended extermination wars
practically irrelevant.? This will be further detailed in the analysis of post-biblical

texts.

Political Wars of Territorial Expansion

Deuteronomy offers another model of War: political wars of territorial
expansion. These wars are governed by a thoughtful code of conduct in Deuteronomy
20:1-15 and 19-20. Unlike divinely commended wars, such wars were initiated by
human authority against enemies other than the Seven Nations and Amalek. Despite
being of human origin, the Torah stresses that God still plays an important role in
political wars: ”When you take the field against your enemies, and see horses and
chariots—forces larger than yours—have no fear of them, for the eternal your God,
who brought you from the land of Egypt, is with you... Let not your courage falter.
Do not be in fear, or in panic, or in dread of them. For it is the Adonai your God who
marches with you to do battle for you against your enemy, to bring you victory.” The
Torah calls on the people not to fear battle in a war of expansion by using the
imperative form of the verb ‘fear’ in different Hebrew synonyms five times in these
short four verses; and four times it names the divine actions that will be taken: God is
with you, he walks with you, fights with you, and delivers you. Such repetition in the

biblical text is intentional, and begs the question, why is such emphasis necessary?

2 Afterman, 1186; Kimelman, 215.
% Deuteronomy 20:1-4.
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Perhaps the text is aware that human-initiated, non-mandatory wars of expansion
invoke less confidence in the fighters compared to divinely-commended wars, in
which God is surely involved. The Talmud notes this remarkable repetition of words
of encouragement in Deuteronomy 20:1-4, and brings a berayta in Sotah 42a,
suggesting that the purpose is teaching that such words should be delivered to the
soldiers once before the battle and once during: “The Sages taught: speaks with them
twice, one at the border, and one on the battlefield”. It further explains that repeating
the words “do not fear” four times using various synonyms stands against four actions
done by the enemy to scare the Israelites: “They clash their weapons, and they blast
horns, they shout, and they trample.” Each verb of encouragement, claims Sotah 42a,
shall strengthen the soldiers in the face of frightening enemy tactics. In his
commentary on these verses, Ramban agrees that this repetition serves to strengthen
the hearts of the fighters and adds that it prevents arrogance among them, as they will

be repeatedly reminded of God’s support.

Compared to divinely decreed wars, which are characterized by strict and
simple instructions in the Tanach, political wars of expansion must adhere to a more
complex set of rules that allow for flexibility in the recruitment process. The code in
Deuteronomy 20:5-8 names categories for individual exemption from fighting in
battle: A man who recently built a new home and had not yet resided in it; a man who
planted a new vineyard and had not yet harvested its fruit; and a man who recently
got engaged and had not yet married. The fourth category stands out in format and
content. It deviates from the textual structure of the previous three, implying it might

need to be treated differently from the other categories. It refers to a fearful and
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soft-hearted man whose condition might impact his fellow fighters should he fight
alongside them. This category drew the attention of the sages. Rabbi Yochanan Ben
Zakai suggests that this exemption is indeed different. First, the fearful man isn’t
required to provide witnesses to verify his status, like the other categories. Second,
this exemption, he argues, is rooted in divine mercy over the fearful, but is also meant
to protect the purity of the intention behind going to war; “half-hearted” fighting is
deceitful.* The Talmud also contrasts the opinions of Rabbi Yosei HaGlili and Rabbi
Akiva concerning the fourth exemption. Rabbi Akiva interprets the phrase as
referring to a morally scrupulous person who fears the sights of war and killing while
Rabbi Yosei HaGlili thinks it refers to an individual who harbors sins and has not yet
repented, hence their fear of dying in battle.” Rambam adds that the soft-hearted man
poses a real danger to his fellow fighters because his thoughts are elsewhere; he is
distracted.® While these exemptions fall under the code of expansion wars, some
notable rabbinic authorities applied the exemptions to all wars. Rambam, for
example, determined that before going to war, regardless of its category, a priest
dutifully addresses the people using the exact words transcribed in Deuteronomy,
including: “Is there a man who has planted a vineyard and has not redeemed his first
crop?”’ Rambam chooses to include the segment about exemptions from battle in the
priest’s speech to the fighters, which suggests that exemptions should be applied to all
wars. The Ra’avad (Rabbi Avraham ben Daviv, 1175-1195), in his hasagot on

Rambam, also argued for universal application, but only of the last category of a

4 Midrash Tannaim on Deuteronomy 20:8.
® Sotah 43b.

¢ Mishneh Torah, Kings and Wars 7:15.

" Mishneh Torah, Kings and Wars 7:1.
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fearful person.® The expansion of exemptions from battle to all wars reflects care for
the well-being of the soldiers, collectively and individually. The talmudic sages and

medieval rabbis take the burden of war seriously.

Post-Biblical Codes of War

The transition from the biblical classification of wars to the rabbinic model
involved a crucial shift in focus, necessitated by the historical context of Jewish life
after the destruction of the Second Temple and the loss of Jewish sovereignty in
Judea.’ While the biblical texts laid the foundational structure, the sages of the
Mishnah and Talmud reinterpreted and restructured these categories primarily to
mitigate the harshness of the biblical requirements and to limit the practical
application of initiated warfare, which they saw as dangerous and self-destructive'® to
a persecuted nation. Rabbinic sources distinguished three main categories of war:
milchemet mitzvah — an obligatory war (sometimes also called milchemet chova or
milchemet ein breira, a “no-choice” war), milchemet reshut — an optional war, and a
preemptive or defensive war — a semi-category which falls into one of the previous

two, depending on its context.

8 Hasagot HaRa’avad on Mishneh Torah, Kings and Wars 7:1.
® Kuzmarov, 52.
10 Firestone, 954.
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Milchemet Mitzvah (Obligatory War)

Milchemet mitzvah is a category that functions as an expanded interpretation
of divinely commanded wars. It first appears in Mishnah, Sotah 8:7: “In what are
these statements said? with regard to elective wars. But in wars of mitzvah, everyone
goes...” This statement appears in the midst of a discussion regarding the biblical
exemptions from battle in Deuteronomy 20. The Tannaim differentiate milchemet
reshut - an optional war, for which exemptions from fighting apply, and milchemet
mitzvah - mandatory war, to which all men are required to join regardless of status.
The Amoraim further developed these categories: “Rava said: With respect to the
wars that Joshua waged to conquer Eretz Yisrael, all agree that they were obligatory.
With respect to the wars waged by the House of King David for the sake of territorial
expansion, all agree that they were elective wars.”'! Rava provides examples for each
of the two categories the Mishnah names: milchemet mitzvah is like Yehoshua’s wars
of conquering the Promised Land, and milchemet reshut is like the expansion wars
fought by King David. On this, everyone agrees (723 *27), says the Talmud; indeed,
this distinction is carried through ages of halachic writing to modern times. Rambam
also explains that obligatory wars include self-defense, namely of the Land of Israel
and of the people of Israel,'? a category that will become central to halachic debates in
modern Israel. Though its name teaches about its divine origin, in practice, milchemet

mitzvah is declared by the ruler (king), who holds the privilege to compel subjects to

" Talmud, Sotah 44b:8.
2 Mishneh Torah, Kings and Wars 5:1.
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endanger their lives per the social agreement that binds them."* This is because the

biblical king was divinely chosen and executed divine will in the world.

The original biblical category of wars of extermination was effectively
eliminated by the sages, who ruled that the Seven Nations of the land cannot be
identified." For example, Mishnah, Yadayim 4:4, presents a machloket between
Rabban Gamliel and Rabbi Yehoshua, who debate the status of an Ammonite convert
among the people of Israel. In defense of the rights of said convert, the text states that
the Assyrian king Sancherib mixed up all the nations'® by actively moving
populations around, making it impossible to impose certain biblical laws that pertain
to non-Jews. This is also echoed by Rambam, who writes that the memory of the
Seven Nations has already been obliterated.'® Further, Midrash Tannaim excludes the
possibility of transferring the seven-nations ruling to other non-Jewish residents of
the Land of Israel. The midrash stresses that God’s biblical commandment only
explicitly names those seven nations,'” which implies that it is a fixed reference not to

be altered. This vitiated the commandment’s relevance for contemporary practice.

Milhemet Reshut (Elective/Optional War)

Milchemet reshut, or an optional or elective war, is essentially the original

biblical category that refers to political wars initiated by a king, primarily for

'3 Bleich, 22; Levely, 191.

4 Kuzmarov, 52; Afterman, 1186; Gaiser, pg?; Kimelman, 215.
' “ninxn 22 Ny 7272".

16 Mishneh Torah, Kings and Wars 5:4: “n137 Tax 121"
7“3 'mon omny nyawa”.
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territorial expansion or to enhance the king's prestige or economic gain.'® Unlike
milchemet mitzvah, which a ruler may declare and impose upon the people by
himself, the authority to declare milchemet reshut is more complex. Milchemet reshut
traditionally required input from the Urim ve-Tumim. Urim ve-Tumim were unique
items first mentioned in Exodus 28 as part of the description of the High Priest’s
garment. Urim ve-Tumim is then mentioned in Numbers 27 — in the specific context
of war this time — where God instructs Moshe to have Yehoshua confirm with Elazar
the High Priest what the Urim decree regarding the people going to battle."” These
were items used to communicate with God through the kohen.® In 1 Samuel 28, Saul
attempts to communicate with God using the Urim, but in vain, perhaps because Saul
is not a priest, and perhaps because at that point in the story, he has already lost his
status as God’s chosen leader. Regardless, the Urim ve-Tumim were clearly regarded
as highly significant items to assert the will of God, provide divine legitimization, and

establish a "state of war" where innocent lives could be put at risk.*!

The sages conditioned milchemet reshut on the approval of one other entity:
the Sanhedrin. It is stated in Sanhedrin 2a:11 that milchemet reshut requires a beit-din
of 71 — the Great Sanhedrin;?* This is also reiterated in Sanhedrin 20b:5. The exact
nature of this requirement is debated amongst later rabbis without reaching a
consensus.” Some argue that the Sanhedrin’s approval was necessary, while others

determine that it merely provided advice. Regardless, the Sanhedrin held several roles

'8 See Talmud, Sotah 44b:8, Mishneh Torah, Kings and Wars 5:1.

19 “DMiIRD VYNA {7 XYY"

2 Firestone, 960; Afterman, 1187; Kuzmarov, 53; Levely, 191.

2! Firestone, 960; Afterman, 1197; Kuzmarov, 53; Bleich, 20; Levely, 194; Kimelman, 217.
22 “TNNI D'WAY 79 T T 19 7Y KX MW Npn'nY 'Rein N1

23 See Rabbi Yehuda Zoldan on methods of interpretation for the order of declaring war.
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in this context: it acted as a check on the ruler, assessed the chances of success and
losses, and accounted for the will of the people.?* The Sanhedrin's approval also
served to prevent a ruler from initiating war solely for personal prestige, vengeance,

or economic gain.

Preventive or Preemptive War

A preventive or preemptive war refers to wars of self-defense launched before an
enemy attack has commenced. This is a semi-independent category, over which the
sages debate and remain in disagreement. The Talmud explains these wars in Sotah
44b: “To reduce the gentiles so that they will not come and wage war against them,”
meaning this is a war meant to “thin out” the number of non-Jewish neighbors to
prevent them from rising against the people of Israel. The classification of such war is
best summarized in the following quote: “One Sage called it a mitzva, and one Sage
called it reshut,” which indicates that preemptive wars must fall into one of the other
two categories, depending on circumstance. The classification is highly situational
and based on the perceived threat at the time it occurs.? If the war is purely
preventive, it is considered reshut, not mitzvah.** However, if a war is a response to a
prior attack, even if intended to prevent future danger, it is reclassified as an

obligatory defensive war.?’

2 Kimelman, 218.

2 Kimelman, 216; Bleich, 5.
% | evely, 198.

27 Bleich, 29; Levely, 197.
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In light of these classifications, it seems that Rabbinic Judaism generally does
not glorify war, viewing it as a duty resulting from human failings rather than a value

in itself.?®

Rules of Conduct in War

Biblical and post-biblical sources not only debate the legitimization of war but also
take great care in detailing the manner in which war should be waged. Scriptures lay
down humanitarian guidelines that reflect ethical restraint by requiring an army to
make an offer of peace to an enemy before attacking, preserving nature during war,
avoiding harm to non-combatants, keeping camps clean and orderly, and caring for

prisoners of war.

Extending a Peace Overture to Enemies

The biblical code that governs milchemet reshut, political wars of expansion,
stipulates that an offer of peace must be made before laying siege to any city intended
for conquering. Should the peace offer be rejected, the Israelites may kill all the city
men, but they must spare the women, children, and animals by capturing them
without harm. Looting is permitted. The principle of the peace overture is expanded
in post-biblical texts. Despite the prescribed killing in the Torah, it seems that

achieving peace was a central goal for the sages, as the midrash states, “Whatever is

28 Kuzmarov, 53.
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written in the Torah is written to [establish] peace.”” The sages add that even war is
recorded for the sake of eventual peace. The midrash emphasizes that the vision of
peace must temper the reality of war, and exercising restraint is imperative to keeping
avenues for peace open. Rambam writes: “War should not be waged against anyone
until they are offered the opportunity of peace,” which means that one must not act
upon a conflict with another before first attempting peace. Rambam applies this
principle to all types of war, both reshut and mitzvah.** Rambam’s general phrasing
suggests he may mean for his readers to understand and apply this guideline in a

wider context beyond the boundaries of war.

A peace overture is only abandoned in a case where the enemy city refuses to
surrender peacefully; then the Israelites may place it under siege, for which there are

some specific guidelines as well.

Siege Conduct

The Torah provides minimal instructions for laying siege to an enemy city.
The Israelites are allowed to loot the city and kill its men, but leave women, children,
and animals unharmed. Rambam expands on the instructions of laying a siege,
determining that no direct cruelties are allowed, and that an escape route must be left
open for those people of the enemy who wish to flee for their lives. This principle is
called arbah ruchot or Fourth Side, and Rambam derives it from the story of Moshe’s

war with Midian as described in Numbers 31:7. He writes: “According to tradition,

2 Midrash Tanhumah, Tsav 3.
30 Mishneh Torah, Kings and Wars 6:1
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He commanded them to array the siege as described,” teaching that God instructed
Moshe to allow Midianites to flee through a designated ““safe zone” should they
choose.®' This serves as a teaching of mercy and the value of all human life, Jewish or
not, even in wartime. Arbah ruchot will be the focus of rabbinic disagreement in
Israel’s modern conflicts with its neighbors, who regularly execute acts of terror as

their military tactic.

Apart from arbah ruchot another significant restriction is placed on besieging
a city, which strengthens the importance of executing restraint in war. It is referred to
as bal tashcit, “you shall not destroy” — a prohibition originally referring to the

destruction of trees that provide food, and later expanded to include living creatures.

Bal Tashchit

In an ambiguous phrasing, Deuteronomy 20:19 delivers the following
prohibition on the Israelites while laying a siege: “When in your war against a city
you have to besiege it a long time in order to capture it, you must not destroy its trees,
wielding the ax against them. You may eat of them, but you must not cut them down.
Are trees of the field human to withdraw before you into the besieged city?” This is a
difficult verse in Hebrew, and much interpretation has been written about it. The
common reading of the verse is as a rhetorical question, suggesting that trees are
incapable of fleeing or defending themselves like a person; therefore, they should be

protected. This is Rashi’s reading,** for example. However, Ibn Ezra disagrees and

31 Mishneh Torah, Kings and Wars 6:7
32 Rashi on Deuteronomy ,2
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argues that the verse should be read as a statement: the life of a man is supported by
trees. Therefore, the Israelites are forbidden to destroy any trees that provide food
because they sustain humanity. Post-biblical interpretations meticulously detail the
prohibition. In Sifrei, the author determines that, despite the Torah’s specific use of
the word ‘1173, an ax, trees should not be destroyed in any manner whatsoever, such
as diverting their water supply.* Rambam makes a significant addition: “This
prohibition does not apply to trees alone...”** According to him, the prohibition
includes the destruction of tools, clothing, buildings, and any water and food sources,
and a violation of this negative commandment should carry punishment. Bal tashchit
clearly aims at cultivating control over destructive urges® by prohibiting unnecessary
destruction, and scholars point out that this formulation, anchored in the necessity of
sustaining life, reflects a principle of just war. Another reading views this trivial

command as encapsulating all other extreme examples of battlefield ethics.*

Immunity of Noncombatants

The principle of bal tashchit is used in later texts to establish another
important principle of ethical conduct in battle: the immunity of noncombatants. This
is argued by the 16th-century Safedean sage Moshe Alshikh as a kal vachomer, an a
fortiori argument. After mentioning the prohibition against the wanton destruction of

trees, he notes: “all the more so it is fitting that he have mercy on his [God’s] children

%3 Sifrei Devarim 203:6.

34 Mishneh Torah, Kings and Wars 6:10.

3% Kimelman, 222.

% See Jacob L. Wright, “Warfare and Wanton Destruction: A Reexamination of Deuteronomy
20"
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and on his creatures.”’ Simply put, if a tree that cannot flee should not be destroyed,
then a person fleeing for their lives should certainly not be harmed. The principle here
is to commit no harm to those who intend no harm. In setting clear ideals, Jewish
ethics doesn't shy away from discussing the full human condition. It recognizes that
being human, let alone a soldier under dire conditions of battle, means facing evil
inclinations. That might be why the Torah takes time to discuss the treatment of

prisoners of war through analyzing a scenario of a captured woman.

Treatment of Captured Individuals

When addressing proper conduct in war, Deuteronomy 21 describes a
situation in which a non-Israelite woman is captured by an Israelite soldier who
desires her for her beauty. The Torah sets criteria that the soldier must adhere to
before taking the captured woman as his wife: Once brought to the man’s house, the
woman must shave her head, grow her nails, strip off her regular clothing, and finally
mourn the loss of her family — and likely her entire life and freedom — for a complete
month. Only then can the Israelite soldier sleep with the woman. Rambam explains
that the purpose of the process is to make the woman undesirable to the man and, as
such, allow her time to accept her new circumstances undisturbed. Rambam also
extends the period of waiting from 1 month to 3 months.*® The Torah continues,
determining that should the Israelite no longer desire the woman at the conclusion of

the waiting period, he is prohibited from selling, enslaving, or abusing her; he must

7 Ibid., 223.
3 Mishneh Torah, Kings and Wars 8:3-6.
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set her free. This is quite a humanitarian provision. It indicates that Jewish tradition
mandates merciful treatment of prisoners of war. The Talmud expresses this clearly in
Kiddushin 21b, stating that the purpose behind the Torah’s prohibition is preventing
evil inclination in soldiers. The sages seem to understand the problematic nature of
allowing soldiers to take women as they please, even considering the Torah’s
provision, yet they allow it. The sages rationalize their decision: it is better for a Jew
to break a minor rule like eating a dying animal that underwent proper schitah than to
break a major one like eating a nevela, carcass. In simple words, it is better to allow
the taking of non-Israelite war prisoners under clear conditions than to prohibit it
completely, knowing the prohibition will often be broken. The Talmud also extends

the Torah’s humanitarian provision by limiting a soldier to only one female prisoner.

Camp Purity

Deuteronomy 23:10-14 includes regulations for maintaining purity and
hygiene within the military camp. The text requires that men maintain sexual purity
inside the compounds of the camp, that there would be a designated area outside the
camp for defecation, and that the men carry a tool to cover waste. These guidelines
are tied to the belief that God is present in the camp and his presence is necessary for
victory. Should God witness any purity violations in the camp, he might choose to
turn his back on the people. This anthropomorphic description of God can pose
theological difficulty, and the sages and later interpreters seem to read it mostly as a

general metaphor for the relationship between God and the people. For example, in
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Sotah 3b:12, Rav Chisdah claims that the shechina — or divine presence — resides with

every person, but impurity and unseemly matters cause it to depart from the people.

Surveying Jewish ethical guidelines for categories, justifications, and
requirements of war reveals a thoughtful system of overarching moral principles and
considerations, most of which have been preserved through thousands of years of
interpretation. Throughout its evolution, halachic literature has eradicated the biblical
category of wars of extermination by determining they are irrelevant and replaced it
with milchemet mitzvah, wars of self-defense as a direct response to violence. Further,
halachic writing embodies ethical restraint by promoting foundational values such as:
preserving human life and dignity through bal tashcit, arbah ruchot, and immunity of
non-combatants; promoting peaceful resolutions to conflicts through the peace
overture requirement; opposing private vengeance through the reliance on the
Sanhedrin’s approval or support of initiating wars not for self-defense; and merciful
treatment of prisoners of war, even women, who were considered little more than
possessions in the ancient world. The question now becomes, how do thousands of
years of ethical writing stand in comparison to the unique modern military challenges
of the State of Israel? Which principles and values will become consensus, which will
create deep machloket, and what gaps will need to be filled to allow the application of

hilchot milchama in the modern world?
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Chapter 2: The Renewal of Hilchot Milchama in the State of Israel

The challenge of sovereignty: Israel’s founding and the revitalization of Hilchot
Milchama

Jewish yearning to return to the Holy Land has been expressed in Jewish texts
since the Tanach. However, it was the birth of the Zionist Movement in the mid-1800s
that set in motion the actualization of that dream. For over a century, Zionist activists
struggled to provide the Jewish people with safety from European antisemitism, while
also encouraging cultural and spiritual creation and development. The establishment

of the state of Israel marked the culmination of this process.

After the end of World War II, which took a terrible toll on Britain, the cost of
maintaining its Mandate over Palestine became too high,’” and the matter of the Jews
and Arabs of Palestine was given over to the newly created United Nations. The UN
proposed Resolution 181, also known as the Partition Plan, which divided the land
between the east of the Jordan River and the Mediterranean Sea into two separate
sovereign states: one Jewish and one Arab. The controversial plan was met with
varied responses and suffered criticism for its unequal allocation of territory, as the
Jewish population, which made up approximately 30% of the land's inhabitants,
received 55% of the land, and for its lack of consideration of natural resources, as the
Jews received mostly desert land. Perhaps the most meaningful criticism, which
stands in the center of the Palestinian narrative until today, is the lack of input the UN
sought from the local population, some of whom had been residing in the land for

generations. While some in the Jewish camp expressed reservations about the

% Goedis, 145.
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Partition Plan, it was mostly met with joy. On the other hand, the Arab camp, both the
local Palestinians and the neighboring nations, responded by boycotting UNSCOP
(the UN Special Committee of Palestine) and its authority, and civil-war-like conflicts
between Jews and Arabs characterized the time period after the passing of the vote.
Matters escalated when David Ben-Gurion fulfilled the historical Jewish dream and
declared the establishment of a Jewish state in Eretz Yisrael on May 14, 1948. The
day following the declaration, five Arab armies — Egypt, Jordan, Syria, Lebanon, and

Iraq — attacked in an effort to destroy the nascent state of Israel.

At the time of Israel’s founding in 1948, it faced challenges to its very
existence. Alongside them, it faced the internal challenge of establishing the country’s
Jewish character—specifically, determining the degree to which religious Judaism
and Halacha should shape state law. For centuries before statehood, Jewish law on
war (Hilchot Milchama) and statehood and sovereignty (Hilchot Medina) had lain
dormant as the Jewish People lived in exile from their Holy Land and without
political independence. Instead, halacha focused on the individual and communal
internal matters.*’ Halachic literature, therefore, contained a significant lack of
guidance in military affairs, which left rabbis and scholars with sporadic texts from
which to draw.*! The major exception to this halachic silence was the Rambam, who,
as part of his efforts to create an organized, accessible halachic system in his Mishneh

Torah, codified the existing biblical and talmudic texts on war.** However, even

40 Mashiach, 141; Edrei, "Divine Spirit and Physical Power," 255; Edrei, “Law, Interpretation,
and Ideology,” 191; Ravitsky, 3; Cohen, “Unlicensed’ War in Jewish Tradition,” 207.

41 Cohen, “Halakhic Guidance for Soldiers”, 10; Cohen “The Re-Discovery of Orthodox
Jewish Laws Relating to the Military and War in Contemporary Israel,” 3; Cohen, “The Quest
for a Corpus of Jewish Military Ethics in Modern Israel,” 58.

42 Wilkens, “Ambivalent Normativity,” 70.
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Rambam’s work was only theoretical, and when the Israeli-Arab War of 1948 and the
continuous violent conflicts that followed necessitated an immediate input of leading

rabbinical figures, the halachic field was revitalized and has been developing since.

Modern religious Zionists, whose writing is the focus of this work, faced
several challenges early in the process of reviving hilchot milchama and attempting to
apply them. First, there was a need to determine who could authorize the use of
military force for milchemet reshut in the absence of the traditional authorities
required in the Torah — a king, Sanhedrin, and Urim V tumim. Second, the minimal
existing halachic literature needed significant development to yield battlefield ethics,
especially on topics not addressed in classical texts, like the treatment of a hostile
civilian population or the asymmetrical fighting that came to characterize Israel’s
conflicts. Finally, the state’s founders were largely secular, and many wouldn’t choose
to turn to halacha as a meaningful source of guidance for the contemporary realities
of a modern nation-state. These questions naturally arose as military conflict was

forced upon them.

The struggles around the modern renewal of hilchot milchama in Israel are
evident in the works of select influential figures from the religious Zionist camp who

set the boundaries of the discourse.

At one end of the spectrum stood Rabbi Shaul Yisraeli (1910-1995), who is
regarded as one of the most important rabbis of the religious Zionist school of

thought. Born into a rabbinic family in Slutsk, Belarus, he made aliya in 1934.
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Yisraeli was deeply influenced by Rabbi Kook, who ordained him.* Yisraeli served
as rosh yeshiva in the renowned Yeshivat Merkaz Harav in Jerusalem, and with the
establishment of the State in 1948, he was appointed head of the halacha committee
upon the establishment of the Council of the Chief Rabbinate,* the supreme halachic
authority for the Government of Israel and the system of religious services in the

1.*® Yisraeli wrote on a range of topics, including state, military,

State of Israe
conversion, medicine, technology, and more; his work has shaped Israel’s religious
identity. He saw it as his duty, along with other scholars and rabbis, to engage in a
thorough examination of state-related halachot so they can serve as the basis of the
future Israeli constitution and social order.*® He believed that once open halachic

questions are resolved, the public will abandon its fear of it and embrace Torah as the

basis of Israel’s political existence.*’

In opposition to Yisraeli stood Professor Yeshayahu Leibowitz (1903-1994), a
highly influential Israeli philosopher and scientist, an original thinker, and a fierce
critic of Israeli government policy. Leibowitz was an Ultra-Orthodox Jew but also an
important influence on the Religious Zionist Movement in the pre-state years.*® His
views were often controversial; for example, he believed the only purpose of the
mitzvot is to obey God, that the reasons behind them are irrelevant and beyond our
understanding, and that attributing any significance to them is misguided and akin to

idolatry.” Leibowitz recognized the profound challenge posed by the renewal of

43 Rones, 3.
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Jewish sovereignty. He argued that the isolation of exile had conditioned Jewish
morality and conscience. Over the centuries of exile, Jews have cultivated values and
sensibilities that did not have to be tested in the crucible of reality,”® and therefore
were able to hold on to religious-moral superiority. Faced with the challenges of
sovereignty, Leibowitz claimed, Jews must revitalize Jewish law and adapt it to their
modern needs on a normative level.’’ Simultaneously, Leibowitz advocated for a
complete separation of religion and state in Israel, arguing it would, perhaps

counterintuitively, elevate the status of Judaism in all fields of life.*

Yisraeli and Leibowitz continuously published their writings. Contrasting
them reveals the fundamental tension in Israel’s character as it holds on to both its
Jewish identity and secular government and law. The two thinkers took drastically
different positions on Israel’s ethical challenges in its early years, which shaped the

political right and left.

The Challenges of the 1950s-1960s: Establishing Positions

The 1948 Israeli-Arab War

The 1948 Israeli-Arab War was the first conflict fought by the official State of
Israel. From a halachic perspective, the war’s classification was essential to justifying
the establishment of the State of Israel and its military actions. Historically, there is

no doubt that this conflict was a necessary response to Arab aggression, and it has

%0 Leibowitz, “After Kibya”.
" Edrei, "Divine Spirit and Physical Power,” 295.
%2 | eibowitz, “The Separation of Religioun and State.”
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therefore generally been classified as milchemet mitzvah, a war of self-defense. For
example, Rabbi Yitzhak Halevy Herzog (1888—1959), the First Ashkenazi Chief
Rabbi of the State of Israel, determined with certainty at the outbreak of the War of
Independence that it was a divinely commanded war. His classification was based on
the goal of the Arab neighbors to leave no memory or remnant of the Jews in Israel,
and to remove and destroy them by force.*® Rabbi Herzog called participation in the
struggle for independence, kiddush hashem, a sanctification of God’s name, which
overrode all other religious duties.** Still, Rabbi Shaul Yisraeli raised the difficulty of
classifying the war as mitzvah because classical texts require such a war to be
declared by a king, an absent authority. To partly solve the issue, Yisraeli relied on the
words of his mentor, Rabbi Kook, and determined that it is within the authority of the
people to establish for themselves an agreed-upon leadership, which is authorized to
declare war. However, this does not mean that government decisions immediately
receive halachic approval; rather, each instance will require examination as it
occurs.” In his writing, Yisraeli reflects on the need for a persistent struggle on behalf
of faithful Judaism (“73mX17 M1777°7”) to draw closer to the state, out of the belief that
in the end, the state will logically return to the path of Torah and its commandments.
He recognized the gap between political reality in Israel and the vision of a halachic

Jewish state, held by many in the religious Zionist public.*®

To Professor Yeshayahu Leibowitz, the 1948 War of Independence was a

natural consequence of two thousand years of exile and a necessary measure: “Only
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one prepared to justify historically, religiously, or morally the continuation of the
exilic existence could refuse to take upon himself the moral responsibility for using
the sword to restore freedom.”’ Leibowitz viewed military action to end Jewish exile
and establish freedom in the land as a moral duty incumbent upon the people. Yet he
insisted that neither leaders nor soldiers are absolved of the responsibility to conduct
war with profound self-awareness and ongoing moral reflection to ensure they have
not “transgressed and crossed that fine dividing line [between justified and

blame-worthy action].”®

Despite being halachically and ethically justified by even the harshest
critiques of the government, the war created the conditions for future ethical
challenges, like the creation of the Palestinian refugee issue, as well as the need for

the creation of a code of conduct and purity of arms, to be implemented by the IDF.

The Kibya Incident (1953)

The years after the first Israeli-Arab War were characterized by constant
attacks on Israeli citizens by Arab terrorists, emerging from Gaza (then under
Egyptian rule) and the West Bank (then under Jordanian rule). On October 13th,
1953, a group of Arab infiltrators killed a Jewish mother and her two young children.
This attack caused outrage; it seemed to the public that diplomacy and defensive

measures were failing, and that, despite sovereignty, Jewish blood remained cheap.”

57 Leibowitz, “After Kibya”.
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In response, Ariel Sharon was called upon to lead the newly established IDF Unit 101
into the Arab village of Kibya in Samaria, identified as a base for frequent
infiltrations. The operation left approximately seventy Arabs dead, two-thirds of them
women and children. As with other incidents in the history of the
Israeli-Arab-Palestinian conflict, scholars argue over the exact orders given to IDF
soldiers and the events that transpired on the ground. Most historians argued that the
high deaths resulted from failure to take reasonable precautions, but others, such as
Benny Morris, challenge traditional Israeli historiography by arguing that the real aim
was to inflict maximum casualties and drive residents out.® Nonetheless, the method
of retaliatory attack was controversial. Moshe Dayan, then IDF Chief of Staff,
defended the method as effective deterrence, explaining that while the IDF cannot
prevent all attacks, it can put a very high price on the spilled blood of Jews, one too

costly for the Arabs to pay.*!

The Kibya incident was the first time that Israeli leadership and public had to
deal with questions of ethical warfare, and it highlighted diverging approaches within

religious Zionism to providing the young state with practical solutions.*

R. Shaul Yisraeli defended and justified the IDF’s action in the Arab village,
placing the moral responsibility on the local Arab residents. Yisraeli's article, "The
Kibya Incident in Light of Halacha," is a dense halachic work that offers a detailed
justification for the IDF’s raid and has become integral to future halachic debates.

Yisraeli begins by categorizing the conflict and determining the legal status of the

50 jpid.
81 Ibid, 137.
62 Afterman, 1195.



Docusign Envelope ID: E22DD8AF-ABD4-82F0-833B-D7DFF74E0D84

31

local Arab population in light of existing halacha. He criticized the U.N and world
nations for remaining passive in the face of these atrocities, forcing Israel to act.”* He
then presents several justifications for the IDF’s attack, rooted in both halacha and

international law.

Yisraeli establishes the halachic legitimacy of the incident in two ways. He
classifies Kibya as a milchemet mitzvah,** arguing that despite the seemingly
retaliatory nature of the operation, the methodology of the Arab attackers — repeatedly
attacking and escaping (‘21 712772 DnNaRYn DWW 0aw”) — creates such circumstance
that undoubtedly classifies Israel’s military actions as self-defense.®> As such, halacha
does not prohibit killing nor does it mandate differentiating civilians and

non-combatants.®

Building on this foundation, Yisraeli makes an original interpretive move by
rejecting the traditional halachic categorization of wars, even as he initially relies on
it. Milchemot mitzvah traditionally obligates the participation of all people in the war
effort based on the biblical commandment, “Do not stand idly by the blood of your
neighbor,”®” which obligates every person to act for the rescue of another who is in
danger. However, Yisraeli points out, halacha does not require an individual to risk
their life for the sake of saving another; therefore, it cannot be the basis for

compelling soldiers to report to the battlefield. Rather, a defensive war is considered

8 Yisraeli, “The Kibiyeh Incident in Light of Halakha,” 71.
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milchemet mitzvah based on an entirely different commandment: taking vengeance

upon the enemies of Israel.®®

In a radical move, Yisraeli legitimizes the retaliatory nature of the incident. He
turns to Rambam’s widely accepted categorization of wars: “A king should not wage
other wars before a milchemet mitzvah. What is considered milchemet mitzvah? The
war against the seven nations that occupied Eretz Yisrael, the war against Amalek,
and a war fought to assist Israel from an enemy that attacks them. Afterwards, he may
wage a milchemet hareshut...”® Yisraeli employs a gzera shava to reinterpret
Rambam’s use of the phrase “a war fought to assist Israel from an enemy” or “ny
93 Tn 81”7, linking it to the biblical story of the war with Midian in Numbers 31.
Observing the common use of the word ¥, enemy, he argues that Rambam
intentionally references God’s words in Numbers 25:17-18: “an a7 221723708 9998
027 o7 2919 °2 oniR.” Linking Rambam’s words to the biblical tale allows Yisraeli to
extrapolate a new teaching: the mitzvah underlying God’s instructions for the war
with Midian—and, by extension, all mandatory wars—is the taking of revenge on
Israel’s enemies. Yisraeli concludes: ”And the conclusion from all of this is that there
is room for acts of retaliation and vengeance against the enemies of Israel, and such
actions fall under the category of milchemet mitzvah.”™ This interpretive move is
powerful; Yisraeli essentially creates a separate sub-category of milchemet mitzvah,
that is milchemet nekama, a war of vengeance/retribution, in which, he determines,

there is no halachic obligation to avoid retaliatory actions for fear of harming
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non-combatants.”! Nevertheless, Yisraeli discusses the status of non-combatants,
ruling that deliberate harm to children is unacceptable. Yisraeli develops one other
groundbreaking principle. He utilizes the halachic principle of dina demalchuta dina,
the law of the land is law, as a guiding tool for integrating international law into
Jewish law regarding war. Traditionally, dina demalchuta mandates that the
individual Jew comply with the state law of the country in which they live. Yisraeli
argued that this principle should also be applied to the newly established Jewish state
itself in its dealings with other nations. He identified the law of the land in the context
of foreign relations as the internationally accepted norms of warfare.” Yisraeli’s
interpretation and application of dina demalchuta has never been introduced before,
partly because both Jewish political independence and international norms are
inventions of the modern era. Accordingly, as a sovereign member of the international
community, and as long as Israel agrees to abide by international law, it is
halachically binding: “Any war carried out in accordance with the accepted practice
among nations is permitted by the Torah and is included within the principle of dina
demalchuta dina.”" In this interpretive move, Yistraeli is subsuming all of Israel’s
future military conflicts within the paradigm of international law, effectively

halachically legalizing military actions that adhere to international norms.

Yisraeli’s writing is undeniably thorough, creative, and original. While his
application of dina demalchuta provides a long-term halachic framework for Israel, it

simultaneously sets a potentially dangerous precedent with the creation of milchemet

 ibid.
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nekama. On the one hand, Yisraeli’s reliance on international law elegantly bypasses
the question of modern authority. In the absence of a king, the Sanhedrin, and Urim

V tumim, anchoring halachic obligation to established international norms is rational
and practical. On the other hand, Yisraeli’s reinterpretation of tradition to permit
retaliatory actions embodies precisely the danger Leibowitz warned of for the State of
Israel and its people. Yisraeli expends a significant intellectual effort to justify actions
that, absent this framework, would be clearly immoral, like the killing of civilians
whose status as enemies is undetermined. Yisraeli has been criticized for this: While
his fundamental claim that the commandment to save lives cannot be the foundation
of milchemet mitzvah has merit, others managed to resolve the difficulty without
departing from the straightforward understanding of 2% 721 9X7> N1y (assist Israel
from an enemy) as a defensive war grounded in the commandment to save lives, and
without creating a new problematic category of milchemet nekama, a war of
vengeance/retribution.” Yisraeli’s reading seems to forcefully bend halacha to align

with the political reality and needs of the hour.

In opposition to Yisraeli stood Leibowitz, who, following the incident,
published his notable essay "After Kibya." It gives a glimpse into his complex
worldview and articulates his strong opinions on the incident. Notably, Leibowitz was
largely unconcerned with the condemnations issued by the international community,
which he regarded as hypocritical — quick to point a finger at Israel while overlooking
their own actions, many of which had historically caused far greater harm.” Instead,

his focus was on establishing a high standard for the people of Israel. Leibowitz
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draws a sharp differentiation between ethics and religion: “Morality is an
anthropocentric, atheistic category that does not accord with religious consciousness
or religious feeling.”’® He held that ethics is the product of human reason and
emotion; it is not oriented towards or defined by God. While morality recognizes
what is good and right, religion recognizes what is good and right in the eyes of God,
and while morality recognizes the wise for their wisdom, religion recognizes those
who are wise in their understanding of God.”” According to Leibowitz, the problem in
Israel is that the two conflicting realms — ethics and religion — now coexist and are
becoming interchangeable. He feared that Israel would come to apply religious
categories of holiness onto secular matters of the state, which is not only faulty but
dangerous. It had already produced young soldiers who evidently felt no hindrance in
committing horrific acts, and it enabled society to justify any immorality in the name
of holiness: “If the nation and its well-being, the homeland and its security are sacred,
and if the sword itself is the ‘Rock of Israel’—then Kibya, too, becomes possible and
permitted.””® Leibowitz even draws a comparison between the Kibya incident and the
story of Dina’s rape by Shechem in Gen. 37, interpreting the text to demonstrate “the
terrifying moral problem” that the act of killing innocents may be explained, justified,
even warranted, and yet still be abhorrent. Therefore, Leibowitz classified Kibya as a
religious problem,” one that reflects a broader, even fundamental contradiction in
Israel’s identity as a state and society, as it wants to base its actions on both religion

and ethics. Israel and its people will inevitably face the challenges posed by this

8 Leibowitz, “After Kibya”.
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contradiction, and they will need a deep sense of ethical commitment to avoid the
dangerous trap of invoking God’s name and religion to justify unwarranted

bloodshed.

Leibowitz’s positions were marginal, yet he predicted the core tension

reflected in most of Israel’s future ethical challenges in war.

The Six-Day War (1967)

The Six-Day War of June 1967 was a major turning point in the history of the
Middle East. The years leading up to the war had seen increasingly rising tensions in
the region, beginning with Egypt, Syria, and Jordan signing defense pacts.®* Further,
Syria had threatened to divert 35% of the water away from Israel’s National Water
Carrier, which was perceived by Israel as an act of war, and border clashes ensued.®!
On the Egyptian border, Gamal Abdel Nasser, the Egyptian President, had mobilized
troops and equipment into Sinai, pushing for the removal of the UN Emergency
Force, whose presence was meant to stop infiltrations into Israel and ensure that
Egypt did not close the Straits of Tiran.*” Finally, the Arab world deliberately made
use of antisemitic imagery and threatening language in the media to evoke Holocaust

associations and plant fear in the hearts of Jews.*
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In dread, Israel turned to the world for help. Government representatives were
disappointed to discover that France would not intervene, Britain offered minimal
moral support, and the US was concerned with its war in Vietnam. To make matters
worse, the USSR had been continuously fanning the flames by feeding the Arab
world misinformation about Israel’s military intentions.* Israel, motivated by the
sense of an imminent existential threat and being abandoned by its allies, decided to
launch a preemptive attack against the Arab armies. In the early morning hours on
June 5, Israeli jet-fighters were flying toward Egypt, ready to attack.®® Within three
hours, Israel had effectively paralyzed the Egyptian air force. War erupted on all
fronts with Egypt, Syria, and Jordan. Six days later, Israel emerged militarily
victorious, tripling its size from the existing borders of the Green Line,* having
conquered the Gaza Strip and a majority of the Sinai Peninsula from Egypt, the West
Bank of the Jordan River (including east Jerusalem) from Jordan, and the Golan
Heights from Syria. Spiritually, the country was enthralled in post-victory euphoria. A
sense of invincibility drove a glorification of the military.®” However, the world
reaction was not as supportive of Israel. In November 1967, five months after the end
of the Six-Day War, the United Nations passed Resolution 242, aiming to establish
some order in the Middle East. It called for all states in the region to recognize each
other’s sovereignty and live in secure, peaceful borders, as well as for a just solution
to the Palestinian refugee problem. The central idea of the resolution was that Israel

would agree to exchange the territories captured in the 1967 conflict in return for
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peaceful relations with the Arab states.® However, the ambiguity in its wording and
its omissions granted it longevity and many interpretations. The resolution did not
name specific territories, borders, dates, or any practical guidance; it merely
expressed an idealistic vision for a peaceful Middle East, detached from reality, and
required its fulfillment. Despite these glaring shortcomings and the political changes
in the region, the resolution never changed, and the idea of ‘land for peace’ became
the framework for all future negotiations between Israel and its neighbors. In the
resolution, the UN cast Israel in the role of the aggressor; this was despite the context
that led to the preemptive attack, and despite the Khartoum Resolution that was
passed two months earlier by the Arab League, committing to no recognition of
Israel, no negotiation with Israel, and no peace with Israel. Israel accepted UN
Resolution 242 and generally embraced the idea of land for peace, yet refused to
return all of the land conquered in 1967. Beyond the religious and cultural
significance some of these lands carried, Israel argued that returning to the Green
Line would compromise its ability to maintain a safe and controllable border. Further,
Israel would not agree to return any land until the Arab countries recognized its
sovereignty. Finally, Israel did not perceive itself as the aggressor in this conflict. And
so decades passed, during which these lands were placed under the military
administration of the IDF. This short war and subsequent Israeli occupation of land
and people of the West Bank and Gaza provoked complex halachic and ethical
dilemmas, ones that stand to dictate the future of Israel for decades to come.
Particularly of interest to religious leaders were the future of those conquered

territories that hold religious significance to wide sections of the public, namely, the
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sacred locations in Judea and Samaria and East Jerusalem. While some strongly
supported the annexation of land without granting equal status to its occupants, others
rejected it as unethical and even a desecration of God’s commandments. Rabbi
Shlomo Goren (1917-1994) was a prominent rabbinic voice at the time. He wrote
extensively about Israel’s halachic challenges, and particularly about the status of

conquered territories.

Rabbi Goren was the architect of a modern halachic approach to military
ethics in the State of Israel. As a religious Zionist, Goren believed that Israel’s
spiritual significance depended on its fidelity to halachah. He served as Chief Military
rabbi (1948-1971), rose to the rank of Major-General, and almost single-handedly
crafted the accommodation between traditional Jewish practice and the realities of
army life, ensuring that the IDF environment respected Orthodox observance.®
Similar to Leibowitz, Goren promoted an “exclusive” halachic approach that sought
to establish military norms derived entirely from Judaism. In this, he included
Maccabean traditions, from which he wished to combine legitimate military power
with an ethical, restraining spiritual vision.” But in sharp contrast to Leibowitz, and
more in line with Yisraeli’s view (as well as the broad majority of religious Zionists),
Goren attributed holiness to the state and its institutions, viewing Israel’s
establishment as part of the divine redemptive process.”’ Central to Goren’s
methodological approach were humanistic tendencies. He promoted the preservation

and honoring of human life — whether Jewish or not, whether civilians or prisoners of
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war — and rejected interpretations that permitted killing innocents.”? Goren attempted
to formulate a full halachic code for the IDF, culminating in his three-volume Meshiv

Milchama (1983), the most systematic halachic platform for military issues to date.”

Goren’s writing on the Six-Day War primarily focused on its halachic
classification, the spiritual significance of Israel’s victory, and the status of territories
conquered during the conflict. Although the Six-Day War officially began with a
preemptive attack, which might suggest it should be classified as a milchemet reshut,
Goren deems it a milchemet mitzvah. Similar to Rabbi Yisraeli in 1948, Goren
recognized that the absence of the traditional authorities of a king, the Sanhedrin, and
the Urim V'tumim posed a challenge to the halachic legitimacy of any non-defensive
military action. Yet unlike Yisraeli, Goren sought to categorize all modern Israeli
conflicts as milchemot mitzvah,” because they are all intended to deliver Israel from
the hands of an enemy — 7% 7% %7 N1y, as Maimonides phrased it. This is fitting
with Goren’s identity as a messianic religious Zionist, who saw the State of Israel as a
stage on the path to redemption.” In this framework, the IDF would be an instrument
of Jewish sovereignty and have intrinsic religious value. However, Goren stressed
that it must be infused with Jewish ethics on a systematic level to maintain this value;
therefore, he aimed to create a legal and ethical code of Jewish laws of war based on

Jewish values, updated for contemporary reality.”
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As for the conquered territories, R. Goren took a maximalist position, viewing
them not as occupied lands but as rightful Jewish possessions based on theological
and legal grounds.”” Based on Goren’s messianic stance, it follows that Jewish
sovereignty on biblically-promised lands is halachically mandated. East Jerusalem
and Judea and Samaria, in particular, were at the heart of the biblical monarchy and
therefore are the rightful possession of any Jewish sovereign existence, especially
now that they have been conquered in an obligatory war. Holding onto the conquered
territories is not only the right of the Israeli government, but its obligation as a part of
the divine plan. Goren argued that no law — national or international — can “annul,
abrogate or cancel the sovereignty and rights of possession of the Jewish people to the
land of their forefathers.””® The international community widely rejects the notion
that Jews are the eternal owners of the land, but it has grown more popular among the
Jewish-Israeli public. Not only did Goren reject the UN call to return land to its
previous owner, but his stance towards international law was generally dismissive and
stood in direct opposition to Yisraeli’s. While the latter encouraged adherence to and
reliance on the standards set by the international community based on his application
of dina demalchuta dina, the former argued that the principle of ‘law of the land’
should only apply to civil and monetary issues, not as an overarching principle, and
most certainly not to the biblical imperative of Jewish sovereignty over the Promised

Land.

After the Six-Day War, Leibowitz’s views strengthened. In line with his

previously expressed criticism of Israeli sovereignty and its tendency to assign
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sanctity to state institutions and actions, Leibowitz stood in ideological opposition to
Israel's retention of lands captured in the war.”” He particularly objected to the Settler
Movement, which emerged after the war and was primarily driven by the religious
Zionist community. Like Goren, many religious Zionists hold that the territorial
acquisitions made in 1967 mark a crucial stage in the theological process of
redemption.'” They consider Judea and Samaria to be the Jews’, and by extension the
State of Israel’s, God-given patrimony, and therefore view it as their right to occupy
it. These communities were becoming increasingly dominant in the political
landscape, and, initially without governmental support, groups of settlers began
creating outposts and later larger settlements. The Israeli government made attempts
at evacuating settlers, but they were persistent, and eventually the government gave
up. In later decades, the government actively supported efforts to settle in disputed
territories, and in 2017, it retroactively legalized all existing settlements. During his
lifetime, Leibowitz spared no criticism, calling for Israel to leave territories
conquered in 1967, writing that religious arguments in favour of annexing disputed
land and increasing Jewish settlement there were nothing but “an expression of
unconscious (or perhaps even conscious) hypocrisy, an expression of turning the
religion of Israel into a cover for Israeli nationalism.”'*' In a most controversial move
that enraged many, Leibowitz coined the phrase “Judeo-Nazis” in his criticism of the
Settlers Movement and the IDF soldiers who defended them. Leibowitz made two

arguments: First, the State of Israel does not recognize the authority of Torah or the
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obligation to fulfill halacha; therefore, the military actions of the IDF are not a
religious operation. Second, Leibowitz saw the annexation and settlement expansion
in these lands as a validation of his original fears for the future of the Jewish people
in Israel. To him, this was an escalation of the sinful attribution of religious-sacred
meaning to secular institutions and actions. The sanctity of the land is not inherent to
it; rather, it is directly tied to the fulfillment of commandments connected to it, and
the notion that a particular land or place possesses ‘holiness’ in and of itself, “is a
distinctly idolatrous concept.”'” Leibowitz saw annexation as a chilul hashem, a
desecration of G-d’s name. He thought that any discussion about the conquered
territories should be motivated only by a concern for the “future that awaits the

human and Jewish character of the State of Israel.”!*

Challenges of the 70s-90s

The Rise of the PLO and the Yom Kippur War

The Yom Kippur War was a pivotal moment in Israel’s armed conflicts with its
neighbors. Before the outbreak of the war, the Israeli national mindset was deeply
rooted in the 1967 victory and reflected complete faith in the IDF's military and
intelligence superior capabilities. IDF generals were treated as heroes, and many
capitalized on their popularity to enter politics, violating Ben-Gurion’s strict policy of

separating the military and political spheres.'” However, on October 6, 1973, Egypt
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and Syria launched a surprise attack against Israel, one that would expose critical
structural, conceptual, and attitudinal flaws in Israeli defense preparation'® and alter

Israel's conception of itself.

Leading up to the attack, Israeli leadership received credible information
regarding an impending Arab attack; however, the cabinet, including Prime Minister
Golda Meir and Defense Minister Moshe Dayan, decided against launching a
preemptive strike as was done in 1967. Their decision was motivated by fear of
international isolation and warnings from the US Secretary of State, Henry Kissinger,
that Isracl would not receive assistance from their ally if it struck first.'” Thus, the
Yom Kippur War again raised the ethical question of the legitimacy of a preemptive
attack. Meir and Dayan’s decision to adhere to Kissinger’s warnings is perceived as a
political and moral failure that cost many lives because, on Yom Kippur, usually a
sabbatical day in Israel when nothing is operating, the silence was broken by sudden
air raid sirens.'”” Still captive in its conception of superiority, Israel has suffered
difficult losses in the first five days of the war. Thanks to U.S. aid, Israel was able to
rebound from its initial loss of military advantage. The war officially concluded on
October 25, 1973, following intervention by the Soviet Union and the United States,
who served as a mediator and promoted political agreements that resulted in Israel
agreeing to return parts of the Sinai to Egypt (for commercial use of the Suez Canal)
and parts of the Golan to Syria (in exchange for the denial of Syrian soil to

terrorists).'%
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The Yom Kippur War also significantly influenced the Palestinian people. As

Pan-Arabism declined in the 1960s-1970s, Palestinian nationalism awakened.

The Palestine Liberation Organization (PLO) emerged as a central factor in the
Israeli-Arab conflict following the Six-Day War and has since evolved significantly
across the political, military, and diplomatic fronts. Once internationally
acknowledged as a terror organization, the PLO has gained legitimacy and is
considered today the official representative of the Palestinian people in the West Bank
(and Gaza, until Israel’s unilateral disengagement from the strip in 2005). For
decades, the PLO, headed by Yasser Arafat (1929-2004), had a tense relationship with
Israel, characterized by periods of intense hostility, usually leading to direct military
confrontations. Israel viewed the PLO as an existential threat; PM Menachem Begin

even compared it to a "Nazi organization."'?”

Following its creation in the mid-1960s, the PLO began to emerge as a
formalized troop fighting Israel in Gaza, and later stepped up attacks from camps
located in southern Lebanon, backed by Syria and Jordan.'"® By 1970, Palestinian
organizations had grown so bold within Jordan that they were operating as a "state
within a state," and Jordanian authorities were losing effective sovereignty over parts
of the country.""" It was an assassination attempt on Jordanian King Hussein by PLO
members that convinced the Jordanian political elite to take decisive military action to
crush the PLO. Thus began total war between the Jordanian army and Palestinian

militias, which eventually resulted in the total expulsion of Palestinian organizations
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from Jordan by July 1971."2 Arafat and his people eventually settled in Lebanon,
where they created a similar situation of “a state within a state” as in Jordan.'"* All the
while, the group was executing systematic terror attacks against Israel, including
constant rocket attacks, placing demolition charges on school buses, sending suicide
bombers into crowded areas, hijacking flights, taking Israeli citizens as hostages, and
infamously massacring Israeli athletes at the 1972 Munich Olympic Games. These
attacks continued despite Israel’s adherence to UN Security Council Resolution 425
(1978). The resolution required Israel to ”’cease its military action against Lebanese
territorial integrity” and committed that a UN interim force would be established for
“restoring international peace and security and assisting the Government of Lebanon
in ensuring the return of its effective authority in the area.”''* By the early 1980s,
hostilities between the PLO in Lebanon and Israel culminated in a U.S.-mediated
ceasefire, which the PLO used to significantly upgrade its military arsenal with
Soviet-supplied weapons.'® A military Israeli attack followed, one that led to the

biggest internal moral and political crisis in the country yet.

The First Lebanon War: The Beirut Siege and the Sabra & Shatila Massacre (1982)

Prime Minister Menachem Begin and Defense Minister Ariel Sharon sought
to eradicate the PLO from within striking distance of Israel.!'® Initially, the cabinet

approved “Operation Peace for Galilli,” a limited 40-kilometer incursion into south
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Lebanon to create a ‘buffer zone’ between Israeli towns bordering Lebanon and the
PLO. However, Sharon convinced the cabinet to approve additional military actions

to eradicate the PLO headquarters in Beirut.'’

At the time of Israel’s invasion, Lebanon was already torn by civil war, which
Israel manipulated in its favor. Several forces were influencing the country, but it was
the Christian Lebanese and the Muslim Palestinian militias at the heart of the conflict.
Palestinians used refugee camps as military bases, dominating Lebanese Sunni
politics and causing massive damage to Lebanese infrastructure by provoking Israel.
The Christian Maronite community, led by the Phalangist militia, sought to restore its
political dominance by aligning with Israel to "purify" the country of Syrian and
Palestinian influence.'"® The culmination of the Lebanese civil war was when
Lebanon's president-elect and leader of the Christian Phalangist militia, Bachir
Gemayel, was assassinated. Convinced that the PLO was behind the act, the Christian
Phalangists sought revenge. They entered two Palestinian refugee camps known as
Sabra and Shatila with the approval of Sharon and support of the IDF, and under the
guise of purifying the camps from terrorists, they massacred hundreds of men,
women, and children in the course of two days. The Israeli public was outraged, and

many protested, demanding an investigation.

The First Lebanon War achieved its immediate military objective, as the PLO
was effectively eradicated from Lebanon, with its leadership and 14,000 fighters

moving their headquarters to Tunisia. However, the war was far more costly than
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anticipated, resulting in more Israeli casualties than the 1967 Six-Day War and severe
long-term complications. The Israeli occupation of South Lebanon, which lasted in
some capacity until 1985, destabilized it and led to the emergence of Hezbollah.
Notably, for the first time, Israeli citizens openly protested an ongoing military
operation. Partly due to public pressure, the government established the Kahan
Commission, the first public commission of inquiry to evaluate military and civilian
leadership during a conflict, and found Sharon "indirectly responsible" for the Sabra
and Shatila slaughter, leading to his removal as Defense Minister. Prime Minister
Menachem Begin resigned.'"” The commission was highly controversial. Some
religious public figures in Israel and the diaspora supported it, claiming that the Sabra
and Shatila massacre was a severe chilul hashem, desecration of God’s name. The
IDF was the lead player in the conflict, the Christian Phalangist perpetrators were its
allies, and the IDF had military control over the two refugee camps; therefore, some
responsibility must be placed on Israel, and the Kahan Commission was the path to
restoring national honor. Both Rabbis Yisraeli and Goren opposed the commission,
claiming that Israel was being scapegoated once again by the world: Christians killed
Muslims, and the world points a finger at the Jews. They were also motivated by fear
that such an investigation would lead to antisemitism. Despite their fear of world
condemnation, Yisraeli and Goren did not shy away from internally debating the

complex ethical-halachic questions that needed to be asked.

The 1982 Lebanon War presented complexities to ethical warfare, such that

Israel and Halacha had not had to consider before. First, Israel was no longer facing

"9 Brody, 325; Settlemyer, 12; Parkinson, 78.



Docusign Envelope ID: E22DD8AF-ABD4-82F0-833B-D7DFF74E0D84

49

formal armies in clear, delimited territories; it now faced guerrilla fighting units who
deliberately placed themselves in the midst of civilian territories. The densely
populated urban environments and refugee camps forced individual soldiers and
junior officers to act as full moral and strategic agents, frequently deciding between
combatants and noncombatants in ambiguous settings.'?’ Despite this difficulty,
historians from within and out of the country argued that Israel invested great effort
into avoiding civilian casualties, yet Israel was condemned by the world."?! Second,
Israel’s conflicts have been historically framed as existential struggles for survival;
however, Lebanon was different. Prime Minister Begin explicitly framed the 1982
invasion as a "war of choice," arguing that a nation is not morally required to wait
until its back is to the abyss to act against an emerging threat. This classification puts
into question the religious and legal imperative for the Lebanon invasion and makes

the entire war more controversial.

Rabbi Shlomo Goren publicly addressed the challenges of the war by applying
several halachic principles. His approach was underpinned by a universalist reading
of Mishnah, Sanhedrin 4:5, asserting that the sanctity of life applies to all humans
created in the divine image, not just Jews. Goren’s reading is not original and has
been accepted in the academic field of rabbinic literature since the middle of the
nineteenth century. However, it is typically incompatible with Orthodox halachic
rulings.'?? Nonetheless, Goren adopted it as part of his humanistic worldview, and it

shaped his writing on the topic of war ethics. As mentioned, Goren classified all of
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Israel’s military conflicts as milchemet mitzvah, based on the Rambam, because their
goal is to deliver Israel from the hand of an oppressor. Most notably, Goren advocated
for arbah ruchot or Fourth Side. He maintained that an escape route must be left open
while the IDF is besieging Beirut to allow those who wish to save their lives an
opportunity to flee.'”® Goren also argued that a peace overture must be made before
executing a siege, as plainly stated in the Talmud and by Rambam. While some
commentators, like Nachmanides and Sefer HaChinuch, disagreed with Rambam
particularly on the matter of an escape route,'** Goren insisted that both principles
should be used in milchemet mitzvah, like Lebanon in 1982, not only in milchemet
reshut. He supported his stance on the Fourth Side and peace overture by pointing to
the structural proximity of the siege laws in the Torah to the peace overture
commandment; since Jews must precede any war with an offer of peace, the
accompanying rules must follow the same inclusive logic.'* This extension of

principles fits Goren’s overall humanistic treatment of hilchot milchama.

Yisraeli argued with Goren’s application of halachic principles to the Lebanon
War. While both concluded that the war is to be classified as obligatory, Yisraeli
provided alternative reasoning: “We understand from his wording (Ramban) that the
definition of ‘fo capture it’ (letafsah), as the verse phrases it there, applies when the
goal is to conquer the city to settle it... Then the halachah is to leave a fourth side
open.”'? Yisraeli classifies modern Israeli wars based on his understanding of the

biblical phrasing, “when besieging a city to capture it.” He questions the redundancy
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of the word letafsa, “to capture it,” as the verse already stated the topic as a siege. He
explains that it is an important textual clue meant to teach how to differentiate wars
based on their purpose. Besieging a city to settle in it is the main characteristic of
milcheet reshut. The focus of the war is the territory, not its people. However, if
besieging a city is for the purpose of defeating its people, then the war is clearly

milchemet mitzvah.

Yisraeli most strongly disagreed with Goren about the Fourth Side principle,
rejecting his application of it to milchemet mitzvah. Particularly, Yisraeli thought that
in a case of milchemet reshut, where Israel has “no particular claims or grievances
against the local inhabitants,” an escape route must be left open. However, there is no
halachic obligation to do so when fighting terrorists, “whose declared objective and
the acts... are to harm Jews living in the Land of Israel—and whose hand is also
extended against Jews everywhere.”'?” Yisraeli is bothered by the fact that Goren’s
interpretation doesn’t differentiate between non-combatant citizens and terrorists, and
requires the IDF to de facto allow the terrorists a route of retreat. He similarly views
the principle of Peace Overture, claiming that Israel would be foolish in attempting a
peaceful resolution to the conflict with Palestinian terrorists who don’t differentiate
between young and old, women and children. The fate of such enemies is death,

based on din rodef.

The disagreement between Goren and Yisraeli regarding the principles of
Fourth Side and Peace Overture is not merely about the interpretation of the text, but

also about their broader understanding of Torah and reality. Yisraeli treated these
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principles as optional tools of military tactics, believing that leaving an opening to
escape reduced the enemy’s motivation to engage in battle. He also held different
standards for Jews and non-Jewish enemies. Contrarily, Goren believed that an army
governed by the Torah must adhere to "the law of the pious," a meta-halakhic
standard that mandates extreme care in matters of life and death, even when dealing
with unlawful combatants like the PLO terrorists in Beirut.'*® Goren defined escape
route as an ethical commandment intended to foster mercy toward enemies, reflecting
a core Jewish value that takes precedence over the pragmatic desire for military
achievements. He wrote that one should not even consider the possibility that the
commandments of the Torah relate to military tactics rather than to military ethics.'?
By adhering to the highest of ethical standards and allowing even the terrorists an
avenue of escape, the Jewish state will fulfill its spiritual mission to be a light unto

the nations and aid us in avoiding chilul hashem, a desecration of God’s name.'*°

While Rabbis argued over the conduct of the Lebanon War, Professor
Yeshayahu Leibowitz called on soldiers to refuse to report for service altogether.
Unlike Goran and Yisraeli, Leibowitz classified the Lebanon War as milchemet
reshut. He believed that sending soldiers to such a ‘war of choice’ harms the
foundations of democracy."! His public stance had directly influenced thousands of
IDF soldiers in their decision to refuse to serve, and the “Yesh Gvul” movement was
formed in 1982 with his support. In the movement’s first petition, which set its course

of operation, it was written: “Through this war, you [the Israeli government] are
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trying to solve the Palestinian problem by military means. But there is no military
solution to the problem of a people. You are trying to... spill our blood and the blood
of others for the sake of factional interests. This is not why we enlisted in the Israel
Defense Forces.”'* This statement directly referenced Leibowitz’s words from the
50s. Yesh Gvul continues to be actively involved in Israeli politics, including
organizing protests, petitioning the Supreme Court, guiding soldiers who object to the
occupation, and providing alternatives to government-led ceremonies, such as the
famous Independence Day Beacon Lighting. Leibowitz’s call for refusal to serve
would later expand to include the West Bank and Gaza, but with lesser success. When
asked about the potentially hypocritical nature of his support of violating state law by
refusing service compared to his criticism of settlers’ violation of law by settling
beyond the Green Line, Leibowitz argued that soldiers who refuse service act for the
sake of humanity, while settlers act for the sake of brutality. Simply put, the only
absolute law is that of God, and in its absence, we must be guided by the highest

ethical principles, even when those contradict state law and military discipline.

Yisraeli, Goren, and Leibowitz represent points on a spectrum of ethical
battlefield norms. Yisraeli relied on halacha to prioritize military achievements.
Goren was guided more by humanistic principles without sacrificing the pursuit of
secure borders. Leibowitz rejected the premise of the Lebanon War completely. The
questions they addressed about territory, military service, and treatment of enemies

during war remained controversial, and their positions continued to define the
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discourse for decades, particularly as Israel entered a new era with the initiation of the

peace process in the late 80s and early 90s.

The 90s - The Oslo Peace Process

The Oslo Accords, initiated in 1993, represent a paradigmatic shift in the
Israeli-Palestinian conflict, moving from total rejection to mutual recognition of each
side’s right to self-determination and dignity, based on the principle of land-for-peace.
In this model, Israel — then led by Prime Minister Yitzchak Rabin — was to hand over
to the Palestinians — then led by Yasser Arafat — land it had conquered in 1967,
namely most of the Gaza Strip and West Bank, in return for a stable, long-term peace
agreement with a new official Palestinian entity. This principle instantly sparked
intense political and theological debate in Israel. Similar to previous arguments
regarding Jewish sovereignty in the Holy Land, religious zionist leaders, and
particularly Rabbis Shlomo Goren and Shaul Yisraeli, opposed these concessions,
arguing they violated covenantal duties to the land and endangered state security.
Conversely, Rabbi Ovadia Yosef (1920-2013), leader of the Shas Party, initially
supported the process, ruling that the value of pikuach nefesh overrode prohibitions
against ceding territory. Yosef later withdrew his support, not for theological reasons,
but because he deemed the process strategically dangerous.'** Despite its highly
controversial nature and objections from many in the religious Zionist camp, the Oslo

Accords were underway. The first practical step was the 1994 Gaza-Jericho
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Agreement,'**

in which Arafat and other PLO leadership were permitted to return to
these locations. Oslo also brought the creation of the Palestinian Authority (PA) and
the transfer of authority over the urban areas of Gaza to the newly founded body.
Israeli settlements built in Gaza since 1967 remained under IDF protection.'** While
the peace process officially continued until the Camp David Accords in 2000, its
collapse began earlier with the assassination of Prime Minister Rabin by Yigal Amir,
a religious zionist Israeli, who wished to derail the process. In his official testimony
after the fact, Amir claimed that his action was backed by halacha: “Without a
halachic decision... on the part of several rabbis with whom I am acquainted, I would
have found it difficult to commit murder.”'*® While he did not specify the rabbinic
authority to which he referred, it is estimated that he was motivated by din rodef,
which permits — and sometimes obligates — the killing of one who intends harm.
Scholars point to an inflation of the use of din rodef in the religious zionist camp in
the years of Oslo. It evolved from being applied to hostile enemy populations (like
done by R. Yisraeli after the Kibya incident in the 50s) to potentially include political
figures perceived as endangering the Jewish public through territorial concessions.'?’
The assassination evoked shock throughout the country. While Israel was mourning,

the Oslo process collapsed and triggered the Second (Al-Agsa) Intifada, characterized

by a sharp escalation in violence and suicide bombings.'*

Rabbinic debates over Israeli conflicts throughout its years show how political

and halachic questions are tangled. Halacha is a living, dynamic field, and it is
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undoubtedly influenced by the political and social reality of its authors. Some of the
questions Goren, Yisraeli, Leibowitz, and others considered were: Must a peace
overture precede an attack despite terrorist tactics? Should there be rabbinic support
for conscientious refusal of army service? Should the IDF be establishing an escape
route when dealing with terrorist groups? Is the concept of land-for-peace
halachically permitted? Their debates with each other and attempts at applying
halachic principles in such complex instances demonstrate that there is no one correct
answer; there is no psak that can apply to all of Israel’s military tactics. Rather, each
authority figure advocated for what served their personal worldview. These most
challenging military ethical questions about peace, land, and status will be at the heart
of Israel’s upcoming modern conflicts with the Palestinians and their leadership in
Gaza; conflicts which all three — Goren, Yisraeli, and Leibowitz — didn’t live to

debate.
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Chapter 3: The Modern Challenges of the Gaza Strip

The Gaza Strip has been the focal point of armed conflict since the inception
of the State of Israel in 1948, but both the status of the territory and its accompanying
conflicts have evolved: it was once under Egyptian rule, and its battles were
characterized by state-on-state warfare, but today, it is a Palestinian territory
characterized by asymmetric recurring conflicts between the Israeli Defence Force

and, originally the PLO, and nowadays, the terrorist organization, Hamas.

For decades, Gaza was officially Egyptian territory. It lies outside the Green Line, the
armistice border established after the War of Independence in 1948, and the Egyptians
made use of it against Israel. Gamal Abdel Nasser, the Egyptian President
(1956-1970), refused to grant Israel access to the Suez Canal, a critical point of access
to international waters, and supported Palestinian attacks on Israel that originated
from Gaza. In reaction, Israel launched an offensive through the Sinai Peninsula and
the Gaza Strip in 1956: Operation Kadesh, or the Sinai-Suez War. Israel emerged
militarily victorious, having conquered the majority of Sinai, including Gaza.
Ben-Gurion eventually turned over control to UN forces due to immense international
pressure.*’ In 1967, with the conclusion of the Six-Day War, Israel once again had
control over the Gaza Strip. During this conflict, formalized troops of the PLO fought
against Israel in Gaza for the first time. The strip remained under Israeli occupation
until 2005, and has been a source of conflict and terror throughout. In 1987, Gaza was
the origin of the First Intifada, which lasted until 1993 when the Oslo Accords were

signed. The Intifada, an Arabic word commonly translated to “uprising”, was a
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distinct phase in the Israeli-Palestinian conflict, characterized by violent acts of
Palestinian terror aimed at Israelis, driven by factors such as difficult economic
conditions, the expansion of Jewish settlements beyond the Green Line, and a lack of
support for the Palestinian cause by Arab countries.'* Unlike later conflicts in the
Gaza Strip, during the First Intifada, Palestinians were largely unarmed, and direct
conflicts with the IDF revolved around demonstrations, civil disobedience, and the
throwing of rocks and Molotov cocktails.'*' The Gaza Strip during this period was
under full Israeli legal control and responsibility, rather than a "frontier" or war
zone;'** Therefore, the IDF policed the region forcefully but with relative restraint
and did not regularly use firearms. This changed once the Palestinian Authority was
established as part of the Oslo Accords (1993-1995), and Palestinians received
independence in some areas of the West Bank and later all of Gaza. In the year 2000,
following a breakdown in ongoing peace negotiations between Israeli PM Ehud
Barak and PLO Chairman Yasser Arafat, the Second Intifada erupted. This conflict
was more violent and organized than the previous, and featured widespread rocket
attacks and suicide bombings, often originating from Gaza. In this period, the IDF
shifted its approach towards the territory and started treating Gaza as a "frontier"
region, utilizing combat helicopters and targeted assassinations.'*

In 2005, shortly after his election to the role of Prime Minister, Ariel Sharon
spearheaded the controversial decision to disengage from the Gaza Strip unilaterally,

and Israel removed dozens of Jewish settlements and military bases and relocated
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over 9,000 citizens. The disengagement was driven by a convergence of
demographic, diplomatic, security, and domestic political goals. The strip was then
home to over one million Palestinians, which some Israeli leaders perceived as a
threat to the Jewish character of the State of Israel; Demographic separation was
thought to safeguard Israel’s Jewish majority. This move represented an ideological
shift within the Likud Party and Revisionist Zionism in general, in which the value of
“Eretz Yisrael” and holding on to some territories was deemed impractical and placed
secondary to the value of the state's Jewish and democratic identity.'** Aside from
demographic concerns, the disengagement plan was meant to alleviate international
pressure on Israel. With a rise in accusations made against Israel for being a racist
state, Sharon feared the imposition of foreign plans on the region, and declared that
"Only an Israeli initiative will keep us from being dragged into dangerous
initiatives."'* Disengaging, he hoped, would preserve Israel’s reputation and
relationships with its allies, and still allow the government to dictate reality on the
ground. A sense of hope enveloped sections of the political center and left: this was
an opportunity for the Palestinian people to establish self-rule. Security and economic
concerns also played a major role in the decision to evacuate the Strip. The cost of
defending isolated settlements housing very small numbers of Israeli citizens was
unsustainable and lost its legitimacy. Unilateral disengagement was to reduce both

146

long-term financial costs'* and friction with local Palestinians, minimizing casualties

on both sides. Finally, Sharon was motivated by his own political survival. Facing
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fading popularity, he used the disengagement plan to regain public support, as the
plan consistently polled well (55-63% support) among the Israeli public.'*’

Simply put, the sacrifices of keeping the Gaza Strip under military administration
were not worth it. But despite the compelling benefits of this strategic move, Israel’s
domestic intelligence and security services publicly acknowledged and warned that
disengagement would not resolve the main problem of Palestinian terror and
predicted that it would continue to grow and shift to the West Bank,'*® which has been
proven to be correct in the 20 years since.

Opposition to the unilateral disengagement was fiercest from the religious
zionist community and from within Sharon’s Likud party itself. First and foremost,
removing Jewish settlements and “handing land over to the enemy” was perceived as
a leftist move, and for a Likud PM to initiate and lead it was akin to betrayal. Second,
critics argued that a unilateral withdrawal would be perceived as a victory for
terrorism, damaging Israel's deterrence and strengthening Hamas.'* Further, to those
settlers who were being evacuated and their supporters, the act was a moral travesty —
a destruction of legitimate Jewish homes. They adorned orange ribbons and clothing
as they protested, famously crying out that “A Jew doesn’t banish a Jew.” Settlers
were committed to obstructing the plan, posing emotional and physical challenges to
the soldiers who came to evacuate them. The country was split into two camps, and in
the middle were trapped young men and women, IDF soldiers, tasked with the
forceful evacuation of their fellow citizens from their homes. Soldiers faced a

profound tension between the value of settling the Land of Israel and the values of
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military discipline, state security, and the unity of the Jewish people. And so, a central
challenge during the disengagement was the potential for mass insubordination within
the IDF, particularly among religious soldiers. Leading rabbis, including Rabbi
Avraham Shapira, former Ashkenazi Chief Rabbi (1983-1993), issued halachic
decrees forbidding soldiers from facilitating the disengagement plan, claiming that it
violated the biblical prohibition against giving non-Jews an encampment in the Holy
Land, known as lo techonem (0370 X7).'* This principle originates from Devarim 7:2:
“And your God delivers them to you, and you defeat them, you must doom them to
destruction: grant them no terms and give them no quarter [fechonem].” However, the
original Hebrew phrasing is ambiguous, allowing for multiple translations, and the
Talmud struggles to discern the text’s intent. The sages in Avodah Zara 20a:1 offer
several interpretations: one is the commonly accepted reading of the word techonem
(0ann) as derived from the root 11.1.77, meaning, “do not allow them (non-Jews) to
park/camp on the land.” This is understood as a prohibition on selling any part of the
Holy Land to non-Jews. Another reading of the word derives meaning from the word
11, beauty or grace. In this reading, the prohibition is to “not speak their
praise/beauty.” A third reading derives meaning from the word 237, free, which would
translate to “do not provide them with free gifts.” Since the biblical conjugation is
odd and doesn't accurately reflect any of the offered interpretations, the Gemara
concludes, “7913 A3°n ¥y, all these interpretations are valid teachings of the verse.
Regardless of its complexity, lo techonem was cited as a religious objection to the

disengagement from Gaza.
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While he passed away in 1995, before the disengagement plan, R. Shaul
Yisraeli wrote about the concept of lo techonem in his famous halachic work, Amud
Hayemini. Yisraeli asserted that this is “a private commandment incumbent upon
every individual Jew” and is valid “at any time,” regardless of political
circumstances.'”' However, he points out that some caveats exist, for example, he
cites Rambam, Rashi, and Ra’avad (Avraham ben David of Posquieres, 1125-1198,
France) to demonstrate halachic disputes regarding whether the prohibition applies to
the Seven Canaanite Nations only or to any non-Jew; to idol worshippers only or
monotheistic religions as well; and whether selling land might be permitted if it is a
temporary exchange (such as during a shmita year). Similar to Yisraeli, R. Shlomo
Goren did not see the disengagement plan come to fruition, as he passed away in
1994. But Goren’s stance on the status of the Holy Land was very clear. He held that
Jewish sovereignty over the entire biblically defined borders of the land of Israel is a
necessary stage on the path to divine redemption.'* In 1993, following the Oslo
Accords, Goren signed a rabbinic manifesto that forbade Jews from participating in
the evacuation of any settlement or military installation in the territories. Conversely,
in a 1992 letter to Prime Minister Yitzhak Rabin, Goren urged a full withdrawal from
the Golan Heights in exchange for a peace treaty with Syria. He argued that the Golan
was not part of the biblically "Promised Land" and was therefore "occupied territory"
that should be returned according to both international law and Halachah.'*?

As mentioned, the principle of /o techonem was used by some rabbinical

authorities as justification for refusing military orders to evacuate Gaza. Some

"'Yisraeli, Amud HaTemini, 85.
%2 Fuchs and Hollander, 9.
153 jbid, 11.



Docusign Envelope ID: E22DD8AF-ABD4-82F0-833B-D7DFF74E0D84

63

believed the government initiative conflicted with the halachic prohibition and
determined that if the orders of a human ruler (king, or Prime Minister for that matter)
conflict with those given by God, one must obey the divine instructions. This
principle was cited in a manifesto published by the “Union of Rabbis on Behalf of the
People of Israel and the Land of Israel,”'>* where Rabbi Shapira warned that any
soldier participating in the operation "will not be held guiltless" in this world or the
next."”> However, other influential rabbis, including Rabbis Aharon Lichtenstein
(1933-2015), Shlomo Aviner (b. 1943), and Ovadia Yosef (1920-2013), opposed
Shapira’s call on soldiers to disobey orders, prioritizing the integrity of the army and
the state. Lichtenstein argued that widespread refusal could lead to the disintegration
of the IDF and the state. Even if the government's plan was poor, he claimed, the
damage caused by selective refusal and the potential collapse of the military
framework posed a greater risk to the Jewish people. Lichtenstein and Yosef also
criticized the pro-refusal camp for dismissing the government’s concerns over safety
and security.'*® If the government prioritizes pikuach nefesh, determining that a
withdrawal will save lives, this consideration should override lo techonem and other
territorial commandments. Similarly, Aviner argued that the unity of the people of
Israel (Am Yisrael) should take precedence over the integrity of the land (Eretz
Yisrael)."” Ultimately, Chief Military Rabbi, Brigadier General Yisrael Weiss, gave

his consent (albeit reluctantly) to the orders,'*® and soldiers, almost without exception,
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followed the orders of the military rather than those of more radical rabbis who urged
otherwise.'”’

Whether Rabbis Yisraeli and Goren would have objected to the unilateral
disengagement from Gaza and supported soldiers' refusal of orders is difficult to say.
Yisraeli examined the concept of /o techonem and determined its validity; however,
he was also a proponent of adhering to international law, following his modern
application of dina demalchuta dina to the entire state of Israel as a member of the
international community. Yisraeli might have been convinced of the political
necessity of the disengagement plan for maintaining Israel’s relationships with its
allies. Similarly, Goren felt strongly about the status and role of the Holy Land and
objected to forfeiting territory. However, he was a high-ranking IDF soldier himself
and understood the inner workings of the system and the significance of upholding its
values and unity. It is possible that he would have objected to the calls for refusing
orders. Unlike Yisraeli and Goren, Professor Yeshayahu Leibowitz has supported
both the evacuation of occupied territories and the refusal of orders after the Six-Day
War in 1967. Likely, he would have viewed the unilateral disengagement from Gaza
as imperative for the future safety and sanity of Israel and the region as a whole.

As predicted by Israeli intelligence and security services, the disengagement
from Gaza in 2005 did not resolve the problem of Palestinian terrorism. In fact, terror
intensified. With the plan completed and all Israeli presence removed from the Strip,
the terror organization Hamas took credit for having pushed the Israelis out of the
territory via armed struggle, and eventually forcefully took control over the entire

Strip and its population in 2007. The evacuation of settlements, particularly Gush
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Katif — the largest and most populated of the Gaza settlements — left a scar on the
nation, one that deepened as the Israeli public experienced disillusionment in light of
intensified terror and insufficient support given to the evacuees by the government.
The religious zionist camp particularly experienced tension as many had to navigate
the challenging dilemma of conflicting authorities.'® The new circumstances left
Israel and Gaza in a complex legal situation. Israel declared an end to its military rule
in the Strip and classified Gaza as a "hostile entity" rather than an occupied territory
or a sovereign state, which is an important defining characteristic of the asymmetrical
recurring rounds of violence that continue to take place there. Still, Israel maintained
effective control over Gaza’s airspace, waterways, and ground crossings for security
reasons.'®! Since 2007, Israel has engaged in several military campaigns and
confrontations in Gaza. The shift in the territory’s status allowed Israel to treat
confrontations not merely as law enforcement within an occupied territory, but as
warfare against a quasi-state actor. The international community objected to this
definition due to Israel’s lasting control in the region.'®?

Four major rounds of confrontation have taken place since Hamas took over
Gaza in 2007, and all of them ended without a comprehensive political or security
arrangement: Cast Lead, Pillar of Defense, Protective Edge, and Guardian of the
Walls. Operation Cast Lead, the first major offensive after the Hamas takeover, was
launched in December 2008 after a six-month ceasefire collapsed and Hamas
intensified rocket fire against Israeli civilians. The operation involved a massive

aerial and ground assault and resulted in a high ratio of Palestinian non-combatant
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casualties compared to Israeli casualties. This is partly why the operation drew
international condemnation, notably through the UN "Goldstone Report," which
accused Israel of targeting civilians and infrastructure, charges Israel vehemently
denied.'®® Operation Pillar of Defense followed in 2012, characterized by the same
tactics, condemnations, and asymmetrical casualties. Operation Protective Edge
occurred in the summer of 2014 and was mostly triggered by Hamas’s "tunnels
attack," which was narrowly averted. This operation lasted 50 days and involved
extensive aerial bombardment and ground maneuvers. Like previous rounds, it was
aimed at weakening Hamas,'** whose orientation had no chance of changing through
diplomatic means. This conflict was followed by an internal Israeli investigation,
which was criticized by the international community for its failure to investigate
policy-level decisions regarding the use of lethal force against Palestinians in the
Strip.'® Operation Guardian of the Walls erupted in May 2021 following violence in
Jerusalem and unrest in mixed Israeli cities. This operation was not restricted to Gaza
and highlighted the interconnectedness of the Gaza, West Bank, and internal Israeli
fronts.'%
The October 7th Massacre

On October 7, 2023, Hamas launched an attack against Israel, with the
objectives to occupy Israeli settlements and military bases, inflict maximum civilian
casualties, and abduct soldiers and civilians to Gaza. This horrific act of terrorism

was distinguished by its unprecedented scale, brutality, and systematic use of sexual
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violence, and — as has often been remarked — was the deadliest attack on Jews since
the Holocaust, claiming the lives of almost 1,200 men, women, children, and infants
and abducting over 250 people.'®” Approximately 3,000 Hamas terrorists entered
Israel and acted across multiple locations simultaneously — the deadliest of which was
the Nova music festival — engaging in mass killing, mutilation of bodies, kidnapping,
sexual abuse, and the destruction and arson of homes. These methods are
distinguishing features of mass terrorism.'®® The October 7th attack caught Israel by
surprise, and it took hours for official forces to arrive at the different crime scenes and
begin the rescue of Israelis who managed to survive until that point.

The October 7th massacre has exaggerated the ethical complexity of the
conflict in Gaza and the West Bank. The conflict with the Palestinian population and
their opposing leading organizations — the PLO and Hamas — is delicate, nuanced, and
historically loaded. Applying previously debated halachic principles to this modern
challenge can ultimately help in creating a normative framework for Israel’s military
conduct as a Jewish and democratic state. Still, this brief space cannot do justice to
such a comprehensive project, so this section focuses on only a few themes that have
been the focus of criticism and debate since October 7th: the halachic classification
and justification of the war, siege conduct and the starvation of the besieged

population, and arbah ruchot — the Fourth Side.'®
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Classification of the War

The classification of the recent Israel-Hamas war might seem straightforward.
By all accounts, this began as milchemet mitzvah, a military act of self-defense.
Similar to the 1948 Israeli-Arab War and the 1967 Six-Day War, the latest war, Iron
Swords, was a necessary response to severe aggression against Israelis of all
backgrounds. Hamas’s brutal attack left no doubt as to its intention. The
organization’s charter from 1988 contains antisemitic and anti zionist language, and
the charter’s amended version from 2017, while more politically focused, does not
revoke this principle, nor does it recognize Israel’s right to exist. Further, Hamas has
actively tried to derail the peace process between Israel and the PLO and positions
itself as the organization’s alternative.'” It is also important to remember that the war
was not limited to Gaza and Hamas; Iran was an active part in the attack on Israel,
which created a higher risk for Israel’s safety.'”" In light of this reality, there can be no
doubt that the war originated as a milchemet mitzvah. Yet, critics of the Israeli
government from within and without have argued that, as it was prolonged, the war
lost its justification. Particularly, Israel’s conduct raised complex ethical questions
about the “proportionality” of the retaliation and the war’s very cause. Israeli leaders
made dangerous public declarations, such as Itamar Ben-Gvir’s post on “X” social
media platform in February, 2025: “To destroy, to shatter, to cut off, to erase, to crush,
to smash, to burn, to brutalize, to punish, to devastate, to trample. To destroy!” or
Amihai Eliyahu, Israel’s Minister of Heritage, who claimed Israel is considering

dropping an atom bomb on Gaza. Another dangerously common expression shared

70 Middle East Institut of politici
1 Ortal, 7.



Docusign Envelope ID: E22DD8AF-ABD4-82F0-833B-D7DFF74E0D84

69

publicly by politicians, journalists, and celebrities was that “there are no innocents in
Gaza.”'”? Such rhetoric not only dictates sentiment among the public and soldiers but
also leads to severe accusations against Israel by world nations. Michael Walzer noted
in an interview in December 2025 that there was a moment when Israel could have
resorted to diplomatic measures with the support of the US and other countries, yet
chose to continue fighting. This is when the war became unjust, claimed Walzer:
“Struggling to win when there was no way of winning without destroying Gaza was a
criminal effort. Wars are sometimes necessary, but they must have an end and a goal.
Your government refused to commit to an end and a goal besides conquering the Strip
and expelling most of its residents, but there was a better ending.”'”®> Walzer’s
statement rings true, but it also minimizes the lethal intentions of Hamas and assumes
that it is a willing partner in debating a diplomatic solution or that the US and other
countries might succeed in disarming Hamas or influencing its ideology.

The question becomes, does and should halacha support Israel’s prolonged
fighting when a diplomatic solution — with or without Hamas’ consent — was on the
table? One might adopt Rabbi Shaul Yisraeli’s category of milchement nekama, a war
of vengeance/retribution, which he established after the Kibya incident in the 1950s.
Yisraeli justified the retaliatory nature of military actions and the inadvertent killing
of non-combatants, reasoning that the terrorist attacks were repetitive and deceptive,
and that the “neutrality” of non-combatants made them responsible for the crimes of
their leaders and neighbors. This framing provides halachic reasoning for rejecting a

diplomatic approach. Yeshayahu Leibowitz, it is safe to assume, would have strongly
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objected to Yisraeli’s classification. Leibowitz, as noted, held that governmental and
military actions should not be dictated by halacha, and vice versa. Leibowitz claimed
that the act of killing innocents may be explained, justified, even warranted, and yet
still be abhorrent. The halachic classification of the recent Gaza war as mitzvah in
general, or nekama in particular, may serve Israel’s agenda, but does not excuse it
from the moral violations it commits in the name of God and Judaism. If a diplomatic
solution had been available, Leibowitz would have likely advocated for ending the

war earlier.

The Siege on Gaza and the Questionable Starvation of the Besieged Population

Following the October 7th Hamas attack, Israel's Defense Minister Yoav
Gallant ordered a complete siege on Gaza, cutting off electricity, food, and fuel.
Similar to the question of classification, the siege on Gaza began as a justified act,
especially in light of Hamas’s tunnel tactics, which necessitated the establishment of
IDF control around and in the Strip. However, the conduct of the siege drew severe
accusations from UN agencies, human rights organizations, and the International
Criminal Court (ICC) prosecutor, who alleged that Israel was intentionally using
starvation as a weapon of war and collectively punishing the Palestinian population.
They warned of an imminent humanitarian crisis and catastrophic outcomes for the
residents of Gaza.'” Israel has denied the accusations throughout the entire war,
arguing that its siege was partial; it had breaks, and supplies did make their way into

the Strip.
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One interesting midrash directly addresses the question of starving an enemy
population under siege: “‘If you draw near to a city’: Scripture here speaks of an
optional war. ‘To a city’: and not to a metropolis. ‘To a city’: and not to a village. ‘To
do battle with it’: and not to reduce it by hunger, thirst, or plague. ‘But if it does not
make peace with you, and it makes war with you’: Scripture apprises you that if it
does not make peace with you (and you let it be), in the end it will make war with
you. ‘Then you shall lay siege to it’ — even to reduce it by famine, thirst, or
plague.”'” This midrash appears internally contradictory. It begins by determining
that in milchemet reshut, starvation is prohibited as a military tactic during a siege
(RNXAD RPY 7129777 ®D), but then immediately permits the opposite — if the besieged
city refuses to make peace, preventing its access to food and water to force surrender
is allowed, knowing it will cause eventual disease and deaths (2°X1210 nnon).
Commentators offer different readings to solve the supposed contradiction.'” Some
commentators suggest that the midrash distinguishes milchemet mitzvah and reshut:
starvation is permitted only in mitzvah — defensive wars. Others attribute the
supposed contradiction to an evolving timeline: before attacking, the Jewish army
must make a peace offer and wait up to three days, during which starvation is
prohibited. Only if the enemy rejects peace, starvation becomes permitted. In both
these cases, the starvation of Gaza was done in accordance with halacha. However,
some commentators understand the midrash in a way that prohibits starvation. For
example, the Malbim (Meir Leibush ben Yehiel Michel Weisser, 1809—1879, Eastern

Europe) claimed that the midrash sets a tactical condition: when an army is
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attempting to breach a fortified city from the outside, or when the two armies are
fighting on equal footing, then starvation is permitted.'”” By his interpretation, the
IDF, which successfully invaded and took control of Gaza early in the war, was not
allowed to starve the population.

Rabbi Eliezer Waldenberg (1915-2006, Israel) also provided his own reading.
Waldenberg is considered one of the most important halachic poskim of the twentieth
century. He was the author of the responsa 7zitz Eliezer, a member of the Great
Rabbinical Court of Israel, and a recipient of the Israel Prize for Torah literature.
Waldenberg was known primarily for his responsa on modern issues of medicine, and
accordingly, he wrote about the question of starvation under siege. He argued that the
midrash’s distinction between a village, city, and metropolis is key to understanding
the text’s intention. He suggests that starving is only permitted in a medium-sized
city. A small village should be easily conquerable without such harsh tactics, and
starving a large metropolis is forbidden because the sheer number of people who
would suffer is too great.'”® In 2023, the Gaza Strip held a population of
approximately two million people; it clearly qualifies as a metropolis. Therefore,
according to Rabbi Waldenberg’s criteria, starvation tactics against Gaza are entirely
forbidden in halacha. Regardless of the interpretation one may choose to follow,
post-war analysis of starvation is indecisive. The most recent report by IPC Global
Initiative (The Integrated Food Security Phase Classification) classified 22% of
Gazan (470,000 people) in Catastrophe (IPC Phase 5), 54% of the population (over a

million) in Emergency (IPC Phase 4), and the remaining 24% (half a million) in

77 Malbim on Devarim 20:10-12.
178 Polsky.
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Crisis (IPC Phase 3).'” The UN reported approximately 10,000 cases of acute
malnutrition in children since January, 2025.'*° However, the Begin-Sadat Center for
Strategic Studies shows that Israel actually facilitated the entry of more food into
Gaza during the war than the pre-war baseline.'! Israel also claims that there is
abundant evidence that Hamas systematically hijacked, taxed, and hoarded
humanitarian aid to feed its fighters in the tunnels and maintain its governance.'®?
But the real question at the heart of the debate about the siege on Gaza and its
questionable starvation is one of ethical responsibility. Does the besieging force,
Israel, hold responsibility for the well-being of the Gaza residents? Even before the
trauma of October 7th, but especially in its shadow, many Israelis will answer this
question in the negative. Why should Israel worry about the well-being of
Palestinians in Gaza when their own leadership refuses to take responsibility for
them? Israel repeatedly claimed that Hamas uses the local population as human
shields: its military system and manufacturing missiles are placed inside or under
hospitals, schools, mosques, and crowded residential neighborhoods;'® it prevented
civilians from evacuating combat zones and even brought residents to the roofs of
buildings to protect targets, knowing the IDF monitors sites for civilians before
attacking;'®* It exploited designated humanitarian zones as safe havens for senior

officials while concentrated civilian populations served as cover.'® Hamas has also

dedicated its resources to constructing a massive, sophisticated subterranean
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infrastructure below Gaza. These tunnels are used for moving fighters, smuggling

weapons, and housing command posts, '*

and most recently for mobilizing the
hundreds of hostages kidnapped on October 7th. International organizations such as
Human Rights Watch (HRW) have corroborated Hamas’ exploitation of
Palestinians.'®” And even apart from the actions of the terrorist leadership, Palestinian
non-combatants have been recorded celebrating the mutilation, death, and abduction
of innocent Israelis. And yet, Israel continues to provide prior notice of its attacks
under its “Roof Knocking” procedure (to be discussed soon), in an attempt to allow
innocent people time for evacuation. As such, preventing supplies from reaching an
area where civilians have been given the option to flee does not constitute an "intent
to starve" civilians, but rather a legitimate tactic to deprive combatants of
resources.'®® Still, Walzer makes an interesting argument about Israel’s ethical duty to
the Palestinians: a siege will be tactically successful only if there is some political
and/or moral link between the besieged population and its leadership, through which
the people can pressure their leaders to negotiate or surrender. But Hamas holds no
such moral or political commitment towards its people, the residents of Gaza. Hence,
claims Walzer, the siege itself and the starvation of the population were morally
flawed.'® Indeed, Hamas prioritizes its extremist ideology, not the Palestinians
people. Their suffering and death by Israeli hands strengthen the emotionally rooted
Palestinian narrative of helplessness and lack of responsibility for their fate and

actions.
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Arbah Ruchot (Fourth Side)

One of the more central rabbinic debates in Israeli war history is around the
concept of arbah ruchot, or Fourth Side. Rabbi Yisraeli and Rabbi Goren argued over
the concept’s application during the 1982 First Lebanon War and the siege on Beirut.
Goren, in line with his humanitarian worldview, argued that the IDF is obligated to
leave an escape route leading away from the war zone, as a means to spare as many
lives as possible, but Yisraeli treated the concept as a mere tactical tool to be applied
at the army’s discretion. The question of arbah ruchot in the case of Gaza is more
complex than in Beirut. First, Israel isn’t the sole keeper of Gaza’s borders; Egypt
shares that burden. Second, the need for arbah ruchot becomes more urgent in light
of the previously discussed starvation of Gaza after October 7th, because if no one
can flee, relocate, and protect themselves, enforcing starvation on a besieged
population is less ethically and halachically justifiable. It becomes a brutal act of
collective punishment. However, Israel relies on a pioneering technological method
for warning Gazans, which it has been using since 2008: “Roof Knocking.”
Essentially, Israel calls Gazans’ personal cell phones and warns, in Arabic: “This is
the Israeli military. We need to bomb your home, and we are making every effort to
minimize casualties. Please make sure that no one is nearby since in 5 minutes we
will attack.”' Israel argues that because it issued evacuation orders and opened
humanitarian corridors for civilians to leave active combat zones within the Strip
(such as northern Gaza), its actions align with standard military doctrine. Indeed,

Israel’s Roof Knocking procedure can be seen as a modern form of arbah ruchot, and
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perhaps mediates the gap between Yisraeli and Goren’s views: the practice of
notifying locals of an upcoming attack provides innocent non-combatants the option
of evacuating without allowing terrorists to slip out of the siege zone completely. This
does not solve the harsh reality that innocent deaths are inevitable during war, but it
certainly goes a long way in fulfilling Israel’s ethical responsibility towards its

enemies who are being sacrificed by their own leadership.
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Summary

Examining modern Israeli conduct in war begins with establishing a
foundation of halachic principles. Such principles began with the sparse Torah laws,
which were later expanded and shaped through talmudic debates and medieval
interpretive sources. The sages identified two main types of war, a classification that
remains influential today. One category includes divinely commanded wars connected
to survival and defense (in some cases, vengeance is named as valid, though the
application remains controversial). The second includes politically motivated wars
aimed at territorial expansion. Texts also set standards for ethical conduct in war.
Sages promote initiating peace before attacking or besieging a city, the concept of bal
tashchit, which prohibits the needless destruction of property and nature, the
immunity of non-combatants, the humane treatment of captured individuals, and
camp purity. The field of hilchot milchama then lay dormant for thousands of years,
while the Jewish people lived in exile from their land and without political
independence. Jewish life in the diaspora simply doesn’t require the development of
laws dealing with topics such as placing a siege on an enemy city or the destruction of
non-Jewish property. Jewish communities were generally in a defensive position.

The formation of the State of Israel fundamentally changed halachic reality.
Establishing sovereignty created unprecedented challenges related to war and the
army, and rabbinic authorities found a lack of halachic sources and guidance.
Therefore, extensive debates began among religious zionist leaders regarding the
proper motives for and conduct of war. Three such authorities explored in this work

are Rabbi Shaul Yisraeli, Rabbi Shlomo Goren, and Professor Yeshayahu Leibowitz.
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Yisraeli, Goren, and Leibowitz each represent a unique and intricate approach to the
challenges of sovereign warfare, exposing the complexity of developing and applying
Jewish law in modern Israel. The difficulty of the task is intensified by Israel’s
commitment to some international norms as well as the presence of political
approaches that oppose the religious views motivating rabbinic thinkers. Examining
the spectrum of opinions regarding Israel’s past conflicts helps illuminate its current,
most challenging conflict — the war in Gaza.

Based on the analysis presented, the classification of the war as milchemet
mitzvah at its outset was justified. Israel had every right to respond militarily to the
October 7 massacre, an event whose brutality and scale shocked the Israeli public and
the world alike. However, the prolonged nature of the conflict complicates its
classification. Once a diplomatic path supported by the international community
became available, the war arguably crossed into the territory of milchemet reshut as
Israel was no longer in a defensive position. As the militarily superior party in the
conflict, Israel carries a moral responsibility that extends beyond simple legal
justification.

The halachic legality of besieging Gaza and preventing supplies from entering
the city is similarly dynamic. While the war remained within the framework of
milchemet mitzvah, the siege could be justified, and according to many poskim,
starvation tactics may also be halachically permitted under certain conditions. Yet the
unique nature of the conflict demands a more restrained approach. Israel faces an
organization that effectively holds the population of Gaza hostage to its extremist

ideology. Because Hamas demonstrates little responsibility toward its own people,
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Israel’s military superiority and the scale of the civilian population demand that Israel
ensure the well-being of non-combatants and provide access to basic necessities,
especially once the conflict shifts toward the territory of milchemet reshut.

Arbah ruchot presents a particularly creative case of modern halachic
adaptation. Israel has technically violated both halacha and international law by
besieging Gaza without leaving an open escape route. Nevertheless, Israel’s use of the
“Roof Knocking” procedure reflects an attempt to preserve the spirit of this halachic
principle by warning civilians of impending strikes and allowing them time to flee.
As long as Israel continues to maintain evacuation warnings and humanitarian zones
for civilians, this practice can be understood as fulfilling the ethical intention behind
arbah ruchot, even if not in its formal requirements.

The obscure nature of /o techonem has historically created confusion in
debates over territorial concessions. Yet it may also support relinquishing control over
Gaza. Some members of the religious zionist camp have recently advocated
annexation and settlement expansion within the Strip. However, relinquishing control
of Gaza to an international authority may be supported both by international law and
by certain halachic interpretations. According to one talmudic view, lo techonem
forbids gifting land to non-Jews without compensation; I would like to suggest that in
this case, Israel would gain something in return: relative peace and relief from
governing nearly two million non-Jewish residents who do not wish to live under
Israeli rule.

This discussion highlights a broader pattern: halacha often develops in

response to political reality. The modern Jewish-Israeli hermeneutical process is
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frequently shaped by the political and security needs of the state. This is particularly
evident in the works of Rabbi Yisraeli, whose interpretations extend far to justify
military actions. His creative reading of Rambam allows him to establish the category
of milchemet nekama to retroactively permit the deaths of non-combatant Arabs in the
Kibya incident. Similarly, the reluctant halachic support granted by some rabbis for
the 2005 disengagement from Gaza demonstrates how political necessity can override
halachic hesitation, even when the move conflicts with the concept of lo techonem.

Torah SheBealPeh has historically functioned as a dynamic and adaptive
system that sustained Jewish life across time and space, yet the same flexibility
carries risk. When halacha is stretched to meet political needs, especially in matters of
violence, it becomes a tool of justification rather than a source of moral restraint. This
concern is not merely theoretical. In the current political climate in Israel, acts of
violence against Palestinians in the West Bank include ripping trees from the ground,
slaughtering animals, torching mosques, and physically harming and killing
innocents. There is an urgent question to ask here: How long before interpretive
efforts halachically justify these acts? At what point does adaptation completely erode
fundamental principles of Jewish legal thought?

The issue, therefore, is whether or not halacha should serve as a direct guide
for state policy. I tend to side with Leibowitz’s position against state law subsuming
Jewish law. I believe halacha should remain an autonomous religious system that
develops for its own sake rather than functioning as a guiding force for the decisions
of a democratic state. When the two systems try to bridge their incompatibility, they

are both forced to compromise, and neither democracy nor halacha should be placed
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in that position. Israeli law already reflects this tension: while certain areas, like
personal status (marriage, divorce, conversion), are governed by Orthodox
authorities, the state is not bound by halacha; it operates under a more complex legal
structure. Selectively incorporating halachic principles into state policy risks
producing outcomes that are both legally inconsistent and morally troubling,
particularly when those principles are themselves subject to reinterpretation under
political pressure. It seems to me that Israel has gradually sanctified its political and
military institutions while becoming less willing to examine its own moral failures.
Where public officials once responded to criticism by establishing investigative
committees and accepting responsibility for mistakes, the current political climate
increasingly rejects accusations and resists independent examination of conduct. But
the call to examine Israel’s moral responsibilities in the Gaza war is not a betrayal of
the state or of Judaism; rather, it reflects a central tenet of Jewish ethical and
philosophical tradition.

Finally, the lack of clear legal definitions regarding the status of Gaza, the
nature of mass terrorism, and the status of the Palestinian population further
complicates debates over ethical responsibility. Halacha and international law differ
in their definitions of territory and sovereignty. Much of the international community
views territories captured in 1967 as illegally occupied, while Israeli society and
rabbinic authorities remain deeply divided over whether relinquishing such territory is
halachically permissible. At the same time, international law provides only limited
guidance for asymmetrical conflicts fought against non-state actors such as terrorist

organizations, leaving Israel to navigate the situation alone.
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For these reasons, the ethical dilemmas facing Israel are unlikely to disappear.
The reemergence of Jewish sovereignty has forced Jewish law into a reality it never
really meant to govern. But this is not to diminish its importance. Jewish legal
tradition continues to offer powerful vocabulary for grappling with the moral
challenges of war in the modern Jewish nation-state. Israel does not need less
Judaism; It needs a new relationship with its wide variety of shapes and colors. Some
versions of Jewish existence are orthodox and halachic, but those cannot and should

not be the only two Jewish elements used to direct policy in modern Israel.
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	Chapter 3: The Modern Challenges of the Gaza Strip 
	The Gaza Strip has been the focal point of armed conflict since the inception of the State of Israel in 1948, but both the status of the territory and its accompanying conflicts have evolved: it was once under Egyptian rule, and its battles were characterized by state-on-state warfare, but today, it is a Palestinian territory characterized by asymmetric recurring conflicts between the Israeli Defence Force and, originally the PLO, and nowadays, the terrorist organization, Hamas. 

		2026-05-20T19:54:30+0000
	Digitally verifiable PDF exported from www.docusign.com




